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Editor^s Comment 



About This Book 



The Association of Educational Negotiator^- those who nego- 
tiate for sclioq] boards and colleges, has been in existence f^r over 
seven years. Tlic Association was started by a group of leadi;ig school 
board negotiators who Avere concerned that there, was no professional 
organization of school management negotiators to affiliate \vilh. As 
result the AEN was organized and during its first year several hu^ 
dred sdiool negotiators became members. . 



During tlie intervening years,gthe Associativa^ has bcenj^lieading 
force on behalf of school mailagement. Eacp year \the highlight of^ 
the Association is its annual/C^onvention, in diffc^nt parts of 
the nation. At the anni/al convention m/my activities are provided . 
which are designed to be of practical lidlp to school board ^negotia- 
tors. Naturally, speeches arc inevitable, as th€)^hoi!ld be. These 
excellent papers are published by the AEN, nbr^nally \\\ ils monthly 
journal, tluj BuUelin, However, tins year the yapeVs which wei/;jjre- 
' sell ted in New Orleans in April/of 1976 aiypresentcd in this book 
form (those not available "foj^inclusion ^ill be printed in fuUire 
BuUelin issues). 

This book contains/ articles wlirch speak to many of the most 
important issues whic|/schooI hoslrd negotiators face. It is a must 
reading for all of those who facer employee unionism in public edu- 
cation. 



Ricliard G. Neal 
Editor 
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The Association 

0 f Educaliona I Negoliato rs- 

\ . 

Today, school admiriiAralors coast-to-coasl arc b<jiivg facccj[ \v^tli 
teachers who have orgaimed thcinsclvcs into powerful bargaining 
agcneies. Sehopl dislriet/ now, Jiiore than ever before, need tj[i H^yo''^ 
fofcdfid, unified ahd-l^fcetiw v<5ice in presenting the nianagenieti|:^ 
position in aH nego|,iable matters; / \ , 

A professional association for educational negotiators, the 
ASSOCIATION Q)F EDUCATIONAL NEGOTIATORS (AEN) is 
composed of highly skilled professionals; those who serve as chief 
negotiators representing boards of education and theii:^teani members 
arc active members. Superintendents, administrative team members, 
board presidents, school attorneys and other advisors afc eligible for 
associate memberships. 

Members of the Association exchange information through'their 
own publication, the AEN Bulleliny and the annual convention. The 
publicatious and all-mcctings feature teehnidal know-how and sophis- 
tication to be found nowhere else. 

Elected Officers and Directors pf AEN arc all pjpacticing negotia- 
tors from throughout the country who represent school districts of 
alPsizes. Th6y are supported by a management consulting corpora- 
tion which difects-Associalion^business affair^. 

^ ' ■ . " 

Upon joining AEN the negotiator is assured of maximum bene- 
fit and effectiveness. AEN is the nonprofit professional organization^ 
for professional negotiators who negotiate for school Jboards and col- 
leges. The policy positions of the Association ar^c sel>y the incinbers 
and the elected Board Qf Directors and Officers. It is «bc purn6se 
AEN to unita those who negotiate for seVool boards and/colleges 
into a single strong body; AEN represents an effort to joi^liands (as 
portrayed in tlie Association's logo), as teachers alrea^ have dene, 
thereby presenting a united front to help strengthen sdiool manage- 
ment everywhere. / 

All negotiators, chief executive officers and other members of 
' school management negotiating tearng are eligible for active (voting) 
membership. Other school managem0it personnel arid school board 
members not otherwise eligible tjor active membership are eligible 
fpr associate membership. X/' 
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Many Benefits 



THE BULLETIN: The official monthly pubUcation of AEN. 
The Bullrlin eoniafns the most timely information available .oiXsIIkT 
Jatest developments in the field of negotiations; aeeepts articled 
submiUed by AEN members; keei)s you^ informed 'on sehedulc 
seminars, ediiventions, workshops; answers questions sent . in b 
members eoneerned with partieular negotiations problems. 

A MEMBERSHIP LIST: Enables members to eall others when 
in- urgent need of adviee or inforniatiun. Cont^ets made from this 
list may save you hundreds of dollars in jponsulting fees alone. 

PLACEMENT INFQRMATICtN: Sehool systems throughout the 
,U;S, and Canada iii need of negotiations and related sCrviecs are 
listed in The BuUctili; spceial annouiicements of various opening^ 
are distributed to numbers as they oeeur. 

INSTlWCTIOjjAL PROGRAMS: Schools and workshops for 

ehief negotiators arc arranged in response to demand from members. ^ 

' * . ' ■ ■ ■ ' 

rERS0N4L CONTACTS: AEN gives its mcinhers a chance to 
eel toiretlicr faec-lo-face for the cxehanirc of news and fresh ideas. 

ft 

. CONSULTATION SER VJCE:. Available from tiationally known^ 
edueatiohtll spceialists. * 

A MEMBERSIItP CkliD: Reissued antilially. 

PRESTIGE: Youj ftntangible but priecless asset; it will growMs 
AEN groVsi^you will discover it ean smooth the path of negotiations. 

If '0 .y- 

a ' < ■ 

DOLLAR LEVEIlAGE: There is no pther organization in ex- 
istenee that ean upgraae the effeetiveness of sehool board representa- 
tives Cor "so smalha lash outlay from it$ mcnri^)(5rs. AEN's annual 
membership fee is a nominal $35. 
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to Set Realistic Gmdelinek 
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By Dr. Gordon R/ Graves 

. Tm a psycliologist, not an attorney; Pin sure that will be obvi- 
OU&; shortly. Psychology has been defined as "the scienee of predict- 
ing animal and human behavior"; I will refrain from any smart 
remarks eo^lnceting-that definition to collective bargaining, boai'ds, 
administration, or unions. As psychology has dabbled in the predic-/ 
tion of behavior, psychologists liave invented IQ tests, aptitude tests, 
aehievcment tests, projective tests,, entry tests, graduate tests, and 
diagnostic tests. These tests have been norm-referenced, criterion- 
referenced, unreferenced and frequent!)^ urti^eliable. . ' 

In all cases, however, even though a giyen test might be given to 
"evaluate*' or ^'measure," that measure became the root of predic- 
tion of probable failure or success under given circuinst'ances aiid 
standards. The obvious outcome of the prediction of human behavior 
was a logically subsequent question: what can we do to change the 
precTiefidn? • 

Dne example will suffice: if the low leading score of a given 
pupU predicts failure in a history class, the obvious corrcctiyc mea-; 
sure is to teaeh the pupil how to read befbre handhig him a historv' 
textbook with the admonition to readlT^ell/^After several decades 
of working to ,4^velop more , precise measures of idiographic, or 
individual, prediction; psychologists beeanie aware of what should 
have .been an obvious fact: making predictions about groups, their 

" ~ ■ ^, " 

Dr. Gordon R. Graves is a chief negotialor for the Fresno Unified School 
District, Frejjiio, Califprnia. This paper was presented at the Annual Convention 
of .the AEN in New Qj-leans, March 31, 1976. v ' . . 
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have been an obvious fact: makinji; prcdiclions 
about groups^, Ihoir actions and dcci^i()n^^, wdis not 
only iinporlanl hui brought a diffcronl s(il of proh- 
lejna> bolh lo the group prediction an^l tJic subse- \ 
qiienl desired jnodifiealion df gibup ilceisions or 
behavior, y' ^ 

Compared to. What . ^ 

. ' » Modern .day group ;ttYnamics theory started 
witli tin*, work of social psyehok)<ri^t Kurt .Lewiii 
in. the 'aO's. Lc\<^\\, with lii.s ''fiehl tJiepry." ii^tc-^; 
gfaled tVo mutually exclusive and, hence, incour- 
palible .viewpoints of group Auurtioning, One; 
pvsyehologist* Durkeheim, had^ hypothesized a 
''group luinTT," \vliile another psychologist, Allj)ort^ 
held that oulyMudividual.s exist, and groups, haviug 
no individuaKcntity, were a mere abstraction imd 
did n(5t warrant studyijig. Lewiu held that both the 
''individuaP' orientation and the ''group mind" 
were real and important antliBkceeded in provid- 
injr for tlie recomition of tlie coWi'ibulion of each 
to group dynamics. \ ■ ^ /• 

Implicit lo flny j)sychological testing is the 
funetio-n ()f emnp^aring; a (est is given to compare; 
conrptuc lo a norm, to a minimal standard, or lo 
--an expectancy; A trained psycliologist constantly 
compares; a clinicat psycliOlogist may compare a 
patient lo a standard of ''iiormal" that he hdlds 
iij Jiis head, while a comparative [)sychologist may. 
rigorously cpumtify and coiiTpare rat tail twtches 
under vailing corulitions. 

This is. rennniseent of the psychologist wh6 
.ehancc^d to meet a friend during a walk. The friend 
Sciid "Hi Jo(j, how's your wif(\'"' Joe pondered for 
a full minute and finally responded "Compared to 
what?" The obvious coniparison that we arc inter- 
ested iu is how a small group that lu\s a "group 
mind" (hffers from a snudl group, that f merely a 
small collection of iiVlividuals, totality lacking 
gt*oup entity dr eohcsivcness. Perhaps the besi: way 
to^cbmpareia eohcisive group with a group lacking \ 
in cohesion is lo look at the groups' functions and Jj, 
their goals. • ^ 

School boardk, common, witi* most groups, 
are formed to aeliieve goals. The, obvious over- 
riding goal of any- public school district's board 



is to establish and update policies designed to as-' 
sure quality education iri that eommynity, in a 
manner consonant with legal and fiscal parameters 
and in line with public interest and direction. That 
samcv School board now lias, as ajnajor function, 
the goal of. achieving an al:(>eplablc collective bar- 
gaining agreement wjlJu various employoe units. 
Since the school board is the group wdiase goals 
must be represented by the board negotiator/it 
-is crucial that the negotiator is aljle lo defirie, or 
have defined for him, the board goal or goals to 
be negotiated. At this point, it is imperative that 
the goals t.b be jieg6liat(;d arc truly group goals of 
the given school Board. . <; 

^ ' Grou}) goals differ from individual goals in 
' that they typically (a) require collective action for 
achievement, ^and (b) are accepted Ufy most or all 
of the group's membership. Obviously, ^an indi\id- 
ua! feels that it will satisfy an individyal goal of 
his ow^n.^ Goak< tend to be aoeej)ted by groups as 
group golds if (a) they are relevant or important to 
members, (b) if they arc clear, and<(e) if the group 
in which they occjir is' cohesive. 

The Board in (1* , / 

^ If, then, a^sehool l)oard is a cohesive group, 
the school board goals are clear, and the goals are 
relevant and iini)ortanl to individual member?^ 
that board would probably have what Durkheim 
.would term a "group mind." If, howcV(T, the 
hoard iacks cohesiv€n(\ss^, the goats are less than 
clear, and the individual members havC diffcriRg 
concepts of relevance and , importance, then t.he 
hqard would not have ix "group mind," and as a 
group that board might support All{)ort's conten- 
tion that^ only iadi^ddnals' exist and groups are 
mere al)straetions. I feel comfortable making a pre- 
diction about. this type ofhoard; their negotiators 
will be noted for short tenure:. . 

I think it is interesting t%note in passing that 
goals of a corporate boarcj of directors arc more 
apt fo be common'/rom individual ,to iiidividual. 
^nce profit is the over-riding goal, and profit has a 
relatively well accepted eomirion definition. On the 
other hand, a Bircher, ft Jehovahs' AVitness, the 
local "libber" leader, a black Muslinrieader, and 
my Presbyterian minister might just have ^ little 



sdiffciciicc of opimoii as lo what llic inorc impor- 
tant goals of c]|^icalion arc. 0 



If percliancc a eonnjriunity elected five mem- 
.^i)ers of the John Birch society, who all thought 
;{^^ke, to Ihcfl^five man school board, I would pre- 
'diet an instantaneous "group mind"; the goals 
r<>vould bo relevant and important to ajl members. 

be clear to all mombers,"^and the group 
>voui{i noi lack for cohesivcness. Tbcir negotiator 
"Would have a olear and uncompromising position 
with consistent direction, and I would predict that. 
. thc iiegotiator would [)robably die in action^^but 
at Ipast lic'd he shot from the front* 



ive "think-alikes" on a five manR 
in our .s()d(^ty is highly improbable.^ 
' the right to dissent is a cherished/'jy 



Having five 
school board in 
In ^onr society 

jirmlcge. In a school district that is strongly 
pluralistic, and I thiiik that would include any 
sizeable or urb;m district^ that dissent will frc-. 
quently become vociferous and cfnotional. I 
would not like to represent a five man think- 
airkc board^in a strongly pluralistic community, 
.since connnunity support in conlHct bargaining; 
wonid ' probably be nonexisteiU, and employee 
discont(*nt and militancy would receive consc- 
Ijuent reinforcement. It >seems obvious thgit it is 
both ncticssary and advantageous to. have varNiug 
segments of the commiinity represented on the 
school board. * 

Solidarity is Good to a Point 

I am ?surc it has become obviou,s that I am 
'examining school board behavior in the light of. 
small group dynanncs. It so happens that research 
in sfnall grou[3 dynamics indicates that productivity* 
apd cohesiveness are cnrAalincar. Two variables that 
are related^may be related linearly or curvilincarly. 
An obvious example of a linear, relationship be- 
tween two variables is the relationship between 
intcUigCnee and the abilily to succeed in school. 
Obviously, when intelligence is high so loo is the 
ability to Succeed in school, and the higher the 
intelligcnec, the higher the abilily to succeed. 
There is not a point where as intelligence increase's, 
ability to succeed in school goes down. 



In small groups; however, the rcicHiouship 
between productivity and|^;Cohcsivcn<^ is our- 
vilineaVf meaning that vc^y low cohesiveness results 
in very low productivity, while higher cohesiveness 
results in higher productivity. This is true only to a 
certain point, -however; then, as cohesiveness 
increases, p|oduetivity decreases. In oi^qCi)nsidera- 
tions, productivity i^* the policy and position out- 
put of the board as a small group. Good group y 
product or output is considered superior to a stridt- 
ly individual output since a gdbd group consensus'" 
or synthesis has considered divergent vi(5Ws and ar- 
rived at a point where a^maximurti^nuinbcr of dis- • 
scnters is maximall-y accommodated, and hopeful- 
ly, the majcj^ty of the community is at least pla-. 
cated, if nOt totally satisfied. . 

Placing school boards as small groups on this " 
curvilinear scale, it is, obvious that if a five man 
" board has absolutely no cohesiveness,- no "group 
mind" whatever^, just five strictly differing and un- 
compromising individuals", there can be no consen- 
sus. It remains a fa((t, however, that b«irgaining will 
proceed, aru:! the negotiator will ultiaiately arrive 
at the table with a position of sorts for the day. I 
feel comfortable in |)rcdieting that this negotiator, 
too, shall die in combat. I am just nof sure he .wiU 
get shot from the front. Our-five "thinl^-iilikes" 
Avill have no, output by our definition, i^inee they 
will produce^ the position of an indi\Tdual, Avith no 
acccjmmodation for dissent or divcr,gencc. Conse- 
quently, the negotiator has the problem previously . 
mentioned. 

I am going to mals^c the assumption that there 
is not a district represented al this convention that 
^has a board of "think-alikcs." I am going to make 
the further assumption that every (jlistrict or board, 
represented here would benefit from increased - 
board cohesiveness with a consequent increased 
producli\aty of bargaining goals and 'a resultant 
setting of rOiUistic bargaining guidelines for their 
^negotiator. 

My topic is "How Can A Chief rfcgotiator ,^ 
Influence His' School Board To Set Realistic Bar- 
gaining Gu^dclines.^' The convention *thcine, of - 
course, is "Influence: lis iMany Faces." In looking 
at the pTrcscntation .topics, it seemed to me that 
most of the "faces" of influence that we consider 
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fmsgjlviiigy|lisprilc^^^ strucluring biirgwiriing, arC^ 



-% wclPflefinc(l*l>y Webster's dc^fiititioVi of irifiueuee 
a§ . .4o^niodify or ajfccl in some way; to aet on; 
lo bias^ lb, sway; as the sun iiifluenees Ihe tide 
To nic most of the eonvrnlioii topies fPl lliis defini- 
tion, and an irnplicit assuihplion is made that this 
attempt to njodify or bias somebody or RynoLliirig - 
is'attcmptod from an e.sUil)lished base and .toward 

a specified goal or specific outcome/ • 

*• * ■ ^ * ' ■ ^ 

t tirtnk it is important to poinl out that in < 
the deyek)j)(Mi model that 1 aiTi'presc!iting, "influ- 
. ence'f is a definitive process designed to cause the 
board fo dcvHop ^oup goals that mW he uceepted 
as such by all members, In^this context, '*influ- 
■ * encc'^ is not selling tlio bjard a managcmpiit- 
developed position; it is no^ ' maneuvering the 
board to acecj)t a manage incnt-developcd positla|i 
that can then be negotiated in the j^^ne of the 
board. It is i^ifluencing (^!ie board to dcvclpp'the 
cbhcsi\[encss arid produclivity that will result in 
well developed and stifl>le group goals relative to 
.conflict issues, influence (hat will 1^ accepted by 
Jthe individuitl board mtinibfcrs as their position, 

Can Thdy Function 'Under Stress 



A psychologist named "Fcsti.ngcr hypothesized 
what Jias become known as the theory of cognitive 
dissdnanec. This theory attempts to ex[)lain' some 
elements of how cognitive striij&^twrcs come to 
change. Frequently through life /we observe facts 
that are in apparent c()iitradicti|pn to previously 
pbscrved facts or beliefs. Wlicir^liis occurs, we are 
fowiedyto cilhcr'^^reject our Iprcviously observed 
Uicls or beliefs, reject the new facts,. (y struggle 
1 to syntliesi/.e the differenccUr explain it. The very 



reason for barj^ainingMs thatla high dej»rec of dis- 
sonancc exists bet\^cen two or more groups on one 
or more issues. The difference between two groups, ^ 
in our case a school board and a union, is frequent- 
ly not a factual issue but rather a philosop^lical or ^ 
pohtical one 'that sometimes defies a "facftual" 
sohjtion and;, hence, tends toward emotionalism. 
This dissbnanee between two groups is the basis for 
bargaining. ' 

Each group, the school board and ihc^nion 
memberalup, has dissonance between 'its individual . 
members. To the union, cohesion-is necessary for 



strength also: A strike vote is not possil^le nrdess.a . ' 
majority ofcihe voting employees agree in principle 

"lf)n the strike issne or issues and are emotionally 

' ' ''■ .. . ^ 

involved and committed. That generally fiikgs time 
' and .accumulated frustration. 

• " The dissonance betwet^n board memheRS re- 
lates to Lmvin's early explanation of grou[) bpV 

/havidr. Lcwin stated' that behavior was'a funetidi\ 
of the individual person or personality and his en-» 
vironment, fn this case, eitstironment wa$"usfjd to/ . 

» indicate economic, polilicaJ, philosophical anp^ 
religious commitiment^,, as well as the physical* 
environment. Obviously then, there is an" clement 
of disson^itep ^vithin the. board groil'ip^^self. A 
philosopjiical, dissonance fxists, perhaps even fixist- . 
fng in cx[)rcssions of diffcrei^ee^ on financial 
issues, between ^individual membeVs because of 
their difference in environrpental baVkgroimds, Or- ^ 

'put aDotiiep way, dissonance exists "bpcifiuse of th^ . 
differences of opinion existing hetycen the seg- 
nicats of 4li^9^coinmunity which th^ repnisent. As 
an cxampltv tlicrc win l!)6. d^ times^, 
betvveen individuals in ouM^^^ posi- 
tions 'on a;givcn issuc^^^ii^f!?n^ a union proposal on 

'some: teacher 'I'iglai'^rthe l^ianagement reeonwen-, 
'dation on that issue, will be 180o out of phase; . 
totally dissonant^ ' t 

■ . ^ " ' ■ . 

If a given group member, one of our boar-d"' 
members, is sympathetic to the union posijioil and ■ 
represents a segment of thc>^cbjnmunity that is also ' 
sympathetic to the union position,' but the^therM 
four members of the board are sqlidly for thf 
management rccommendalion,-=^n interesting phe-' 
nomcnon will emerge. As noted* previously, in our 
society dissent Js a eherished privilege. Ho^y|^ve^, 
conformity is much more prevalent even in counift, 
situations. The social pressure to conform in small 
groups, if 'there is any appreciable 'coh'esion at all, ^ 
is strong. 'A deviant membcx, that is one who dif- 
fers f^mi the majority or from the consjLMisus on a 
given issue, *will recdive strong reiftforcenKnt for 
the deviant position if that member has taken a - 
public stand for the deviant> position; or"ff anoltber : 
group member agrees v with the position. We have ^ 
now arrived iit point mu our discussion where we 
, can consider how* to stmcturp gi-oup belia\ior for 
productive output, hopefully frqm a'gronp mind, 
and what steps can be taken to, minimize the 
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solidiTicuUoit of strong iiiHiority^ postures of the 
board. ^ 

• 

B. AuJjrcy Fislier some interaction anal- 
yses of ^Kojij) iiilcraction (luring the decision-uiak- 
ing pioccsf. lie found that lliere wcre-fouc phases 
ill decisroii-makiiig; an orientation phase, it^eonfliet 
phase, an eniWgencc plia.^c, arid a reiiiforeemcnt 
pliase. AclcoYdiiig'lo Fii^lu'r, each plianc lias a dis- 
tinctively different intcraclioii pattwrn. Wc will 
briefly diseu.^s tliese difl'cT(Mices as we consider the 
deeision-niaki'ig, process as it goes througli tliese 
four phases. First, Ivowever, !ct me outline my re- 
.sponsibiHti(is In negotiatiori.s and in communicating 
our srhool hoard as \ve^iipproach and cnggge 
in ijjrrg^inhjg on tlie way lo an agijeefeicril. In addi- 
ti^in tv hcing tlte table representative, I am rcjspon- 
siblc for the galhering U)g(ilier, or?)\^thcsizing, of 
data for our management ^team as- they dev,elop 
management redommcndalioiis for bargaining. I 
ani also responsible for the presenlalioii of em- 
ployee propo.<>»ls to the hoard, with, explanations 
of tile probable affect of lliese proposals, as well 
as being respfjiisihle for lh(^ presentation of man- 
agement n^comnien^datioiis lo the, board. I me(j4ion 
my respon.^ibililics, since many districts do not 
staff similarly. I'fom my fyaine of reference^ I v/ill 
probably talk abmit the ciiief negotiatoi^perfonn- 
ing soine fiiriclipn thsit may be assigned to some-^ 
one else in ypxir diatJ^i^^t; the function^. would re- 
main the same hov(^cver. » , 

You will note l^iat I previously stressed tliat 
innuerieing a hoard w(4s not, getting the board to 
adopt ^ management proposal. That does/i^ot'-mKiyi^^^ 
that managfmient has no function in proposal 
writing; it does nie^i^ thai management writes 
rcGoinmendalions for the hoard's consideration in 
bargaining. 

The board as a group adopts its proposals or 
courUerpr()j>ftsals after cousi(tering the union pro- 
posal, any other proposals frohi members and the 
community, and the management Yccommenda- 
tion» It may be that the bo.ard will adopt the 
management" proposal verhalim as its ^position. If 
so, cheers! I believe, however, thatit is cruciid that 
the adopted or developed hoard positTS2m-.be truly 
the bdjird's; then thar position will be strOrtg, and 
the negotiator will have minimal ,coneernS about 



the sohdarity of his position as the heal Iniilds. In 
other words, the rug will not suddenly be pulled 
out from uqder him as lobbying <^ the board mem- 
bers by' ihe community or/jP^achers suddenly 
changes tfie board stance* If however, the hoard 
adopted a 'management position, and iiidividutd 
board membtns never did see it as their position, 
/"-the position is not apt 16 be strongly held when 
push corhes to shove. 

Who's In Charge Here 

Now th'd question: How dfoei.a iiegotirttoi' 
influence his board to develop and accept a bar- 
gaiaing position as theirs, ifidividually «and collec- 
tively? In this context I would consider tlie nego- 
trator to be a group leader, in his relation with the 
board, and responsible foi* controlling behavioral 
dynamics so .that the group is prpduelive and 
cohesive. * * ' . 

It is imperative that the dissonance inhe^'cnt 
in dissent and bargaining be constantly niQiiitored. 
I am not sure that Webster would agree, bu^ 1 am 
obviously not using 'dissonant' and *disscnt' as 
syiionymoiis. In this^contexl dissciit is considered 
a different and/or opposing fixed'position, while 
Missonance' is the lack of agreement between ob- 
sen^ed facts^ bcljefs, or positions whieli require the 
acceptance or rejection of opposing positions., or a 
modtfication 6f a^held position^ or the. develop- , 
inent of a new position. *• 

First, it is vital that the individual [)osition of 
each board member is known.* This introduces the 
orientatixin phase of deeisix)ii-makiiig. I am sure 
tlnft all* of us know'^wherl^ our irvdfi\adual. hoard 
members are philosophically and personally liberal 
vs. conservative, emotiotial vs. ohjcetive, what seg- 
ment of the community they identify with, and so 
forth. However, most contract proposals are so 
iiivplved that I think it is trmc*well spent, after 
making a preliminary presentation and inlcrprcta- 
tion of a bargaining unit's .proposal to the board, to 
sit down wifli each board meniber privately and 
discuss the proposal.. Do not simply rephrase the 
presentation which has already been made. Hope- 
fully., it was Comprehensive, and a resla^eriient 
would simply be redundant. 

^.13 . . ; 



At this point, board f(Aulback is Avahted. To 
obtain i^ee^back it is necessary to lisleri, not talk. 
What seems to be* of most importance to tliat 
board member? What soems of highest emotional 
interest? On what issue- is that mefnber confiised, 
or alternatively, already holding a st£png position? 
What individual goals does that member have, if 
jiiny, relative to the pmposal? This sequence of 
interviews is of importance to 'the negotiator to ^ 
orient him towarJt the conflicts lhat wilb probably 
occur .IS ihe board considers proposals and count- 
erproposjJs and works toward a board position. 

Touch On All Facets 

It should go wiiliont saying thai any point or 
issued the proposal that is important to a board 
member is important to the negol'iator, even 
though it may be of minimal importance lo anyone 
else. This series of interviews will allow the nego- 
tiator to catalog and consider any dissonance that - 
exis<ts within the "group mind" that \\ill require 
resolution or, compromise. Simultaneous to this 
recognition of disj>arily within the group, the dis- 
«sonanee existing *^ on two other fronts •or -levels 
should he, receiving study. . « 

First, the dissonance that exists Avithin the 
teaehcir ranks on ihe issues in their own proposal. 
The "group mind'' represented on the Other side 
of the tabic is sometimes pefceived as a representa- 

' tion of strength and solidarity. The union or asso- 
ciation ha/ state and . national direction, clearly 
spelled out goals, and a united front well p^:escnted 
by literature, and a party line that at times may 
seem formidable.- The representative across the . 
table, however, does not represent' the united 

^profession of our country; he represents the leach- ^ 
Crs in your district who arc sensitive to community, 
pressure and whose neighbors' children attend thc/ 
local schools, and who have to live in the com- 
munity during and after strife just as management 
and the board. 

The "group mind" of the teacher negotiating 
team is frequently not too w^ related to the 
"group mind" of thc total te^icher population in 
any district. Problem number one of the teacher 
negotiator is to convince the teafchers of the logic - 
i of their position, create emotional issues to generate 



teacher interest and backing in some circumstancos, 
and perhaps td make the board negotiator, trte 
bojprd^ and the nwnagemcrtt team look like bad 
guys. -The goal of these activities, reduced to group 
dynamics, is to develop £^ "group mind" ip the 
tcachqr population that is .congruent with the 
"group mind" of the teacher 'team at the table. 

Reporting Back< V 

However, initijilly, there is considerable dis- 
sonance, and lack of knowledge, relative lo the 
contract issues as. far as teachers are conccrned. 
It is important to monitqr tliis dissonance con- 
stantly; great dissonance mcftns little power across* 
the table; little or no dissonance -means power and 
trouble across the table. Early dissonance within 
teacher ranks, recognized long before the d™ms 
have achieved a ca'denCe, should be r^ported to the 
board so that early positions and proposals can 
capitalize on this dissonance, remem|)ering that it 
talces ^widespread emotion to generate a strike 
vote. In order to minimize emotional build-up it' 
seems crucifd to not only keep in clgse contact , 
witli classr6om teachers and spend a lot of time 
listening but to communicate with them cpnsis- 
tcntly as to what the board position is, and why, 
on issues that are of the most concern to them. 

If I appear in a faculty lounge,'the teachers 
there will generally assault me verbally without 
invitation. They will naturally be on thc i^sue that 
is of most importance to thpm, and generally ihe 
position they perceive as the board position is 
quite distorted. 'Frequently the issues of impor- 
tance differ from elementary to secondary schools, 
and frequently the'importance placed on a given 
issue at thc table is not supported by teacher in- 
terviews. These dissonances need to be addressed 
in several ways. (1) Communicate thc board's 
true position constantly and consistently to all 
teachers (hut that is not my topic), (2) report 
the dissonance between teacher groups to the 
board, (3) report with careful accuracy any exist- 
ing dissonance between actual board position and 
what teachers have been led to believe is the board 
table position. 

> I have straj^ed a little from my topic, since 
part of the goal of maintaining a surveillance of 



teacher dissonance, and connnunicaliug with 
teachers, is the forcing of the Icacli^er representa- 
tive toward ohjeelivily ami away from emotional f 
huild-ups. lloweverv it is also iiiiperalive lhat lUe 
board perceiv(^ ihe dissonamu* in Icijchcr ranks and' 
lis change, in order to develop positions thai arc 
as consonant as possible with real teacher feelings, . 
feelings that al linios are not well represt^nled at 
the tabic. . 

• 

The second level of dispanile opinions will be 
tlial existing between the teacher bargaining iii^it 
[)roposal lind the inanagenient rcconnriendalions 
for connters. It is important lo complet<*ly analyze 
the tf^aehcr positions and th(\ complete whys and 
whatfors of iJio consequent management reeom-. 
mendations. Al this |)oilil, llu^ group will prob;ihly 
eirtf^-llie orientalioii ^phas(» (hiring which inili;il 
orientation or 5<tn(ly of the probh;m oeenncd and 
enter the confhet stage. Orientation, in a scn^e, is 
the iiitrodnelion to tire prol)hMn, the preseutation 
of data, the delineating of all disparities; ihc board 
during this [)ha>(* generally jpa-stions and listens 
willi minimal eonfliet. Now/however, the faels art; 
hi. The dissonance has been spelled out. The board 
has alterna'tives from whirli to choose and doubt- 
less some suggeslions of their own. 

At the end of |)hase one, orientation, if all 
CQgwitive 4li>souanee has been 'spelled out, the 
"board might be wxy uneasy. A fettling of conflict 
niiglit develop as ronflieting ideologies, facts, or 
goals eoinpet*' for a |)laee in the snii. It is of ex- 
treme imporlaiir.e that all disparate position's, as 
far as possible, have betui s|)elled out to all board 
members during the orientation [)liase; hopefully, 
before^ entering the eouf(i< t stag(\ When the day 
eoinc5v,iliat tlu* lu^gotiator is approaching his bot- 
tom line, if all dissonance has been continually • 
spelled but, board members will not snd<lenly re- 
eoii^sider their |)osition In^'ausc lobbyists Ijave ae- 
(|iiai!ited them with previously unconsidt^red facts 
or alteriiativ(\s. ^ ■ 

Conflict Under Control. 

' -» 

In group conflict it is important to (lo some 
management of the conflict. As noted [)r(^vi(Misly, a 
deviant member, that is one that disagnu^s with 
otjier members on a riven issue, is under heavy 



pressure to conform bnt will be reinforced if a pub- 
lic stand has been made or if some other m«inber 
reinforces tjic deviant stand. The chance that a 
board member lioldiiig a deviant position wiH take 
a pid)lie stand on iJiat positron is , minimized if all 
dissonance on that given issue has been well spelled 
out. Consequently, it is inipprtant that thcaiialysis 
of all disparaties J>e accomplished as soon as possi- 
ble before public posturing by imlividuarboard 
members occurs. 

,One impoptant po'xni in conflict inanagenieni 
in £:rour>? is that while conflict is 'motivatini; and 
can develop cohesivencss and iiievcase output, if 
anxiety is allowt^d to develop, or emotions'build, 
learniiig and adaption stops.' Positions solidify 
iiratioiially. To 'minimize emotions JLke group lead- 
er should bcvobjective, avoid arguing, and try to 
control any management team im^mbeits that tend 
to argue with or get defensive about iheir position 
to the board; i 

If emotions are minimized, and conflicting 
viewp(;ints are well aired, it may be that you will 
be blessed v/illi some innovative doianee; some 
iiiember will look at all disparaties of positions, 
reject the rccoir*meiidati6iis and come up . with a 
new solution or ^)osition. At any rate, from an air- 
iuir of conflit tin^i ideas that individuals will have 
after considering existing dissonance, ^ grouj) ac- 
cepted positions will start to emerge as the c'lncr- 
geiice [)hase is entered. It is not lijicly that all 
members -will be totally in agiTtmient witli the 
group consensus on the various issues. Stale what 
seems to be the consensus and, if general agree- 
ment prevails, accept it. Do not vote; voting for a 
group position, in a sinall group tends to faclionab 
ize the grouf). The losers will not 'have a i)ositioii 
that is theirs. w 

After a consensus has emerg<^, the reinfoj^ce- 
meiit phase begins. At this point the. group has 
group positions. As pressures build during the lu'iat 
of a Jjuildup it is important that constant feedback 
is given to tlu* board. Again, if all dissonaiiccahas 
J)Ocn carefully sfurllcd out, the board members haver 
nothing new to h^irn. Lobbying, since it will mere- 
'ly rehash old stuff about which a dc<*ision has 
aln^ajjt?^^^ madt^, will become rt^forcihg rather 
thairirtrcxiteniiig- . > 



To summarize, I wquld like lo retluee, lliis 
discussion to recipe form. Dissonanl facts or dis- 
parate opinions will motivate individuals and small 
groups to' modify, accept, or reject those facts or 
opinions, and arrive at a fixed position. In small 
grOjUp decisioH-makiug, early presentation of all 
dissonanl facts or disparate opinions will motivate 
. a group to seek the most logical, henefieial, or ex- 
pedient positiqn. If consideration is «;ivcniii group 
meetings to iill the alternative positions before a 
dissident or fixed position has been arrived at by 
ijidividual members, a truly group position is apt to 
cmcrg('. This pcoeess is aided by a d(*liberate effort 
to delineate all dissonance an^l' disparate opinions 
on several levels. « , 

Th^ Decision Pfo^cess n 

The board as a group will go through four 

^ phases in the decision making process: (1) Ori^mta- 
tion, a phase in which all dissonance shoulcT be 
delineated clearly; (2) Conflict, a phase in which 

A all disparate opinions and dissonance arc discussed 
by thcJ)oard and allernative positions considered; 
(3) Enjtfergcncc, the phase in which positions 
emerge and arc solidified into group* decisions and 

- positions; and (4) Reinforcement, the final phase. 
In this phase 4f the-""disparaties of all developed 
positions Jiavc been well explored, lobbying and 
preiisure will tend lo^rcinforee hoartt positions as ; 
long. as the group is held together as a unit and 

• discusses tlicsc pressures. ' 

Througlvout this whole process, the consistent 
recognition of dii^souanee occurs during the follow- 
ing defined activities: 

' 1. Present the union proposal with complete 
analysis of pros and eons to the board. 

2. Meet individually with M board members 
^d find out where each board n^nber is and what 
is important -to tljiem. 

3. Carefully research and document all dis- 
parity between tilie teaoher proposal and the man- 



ageineiu\recomrncndalion. Do not argue, do not 
become defensive. Present a consid(jred reci?mmen- 
dation not a 'management position' that you might 
have to Wind up negotiating with your boiu*d. 

4. Carefully explore and report ^he disparate 
interests and opinions that exist between elements 
within teacher ranks and between lltesc * teacher 
elements and their bargaining team. 

* 

Wliile 1 througli 3 occur primarily in the ori- 
entation phase, and should be aeconiplished as 
soon as possible, this activity continues until bar- 
gaining is concluded. This activity lends to help the 
board develop positions and, consequently, helps 
To develop a "giWip mind" with subsqque^nt true 
. group deci^ns. This activity also tends to modify 
teacher u^'it bcha\ior and affect their publicity 
releases. * * ^ *v / 

, In conclusion, I will merely make the remark 
that a solid and logiedl board p<isilionswhen bot- 
tom line day comes, is the result of careful plan- 
ning and nxuch work and does not occur by chance 
while you aV<{K<off negotiating. 

I am innately chicken. One of my great fears 
is that when the fifliial shoot out occurs at the end 
of a, long bargaining season, I \Ncill walk out onto 
the main street of our village with my Colt .45 and 
be handed a box of .22 jong rifle cartridges by^my 
board to try to run through by\43. I think the 
activities I have delineated tend to reduce the 
probability of that type of dissonance. . ^ 

* . • r 

It should go without saying that other nego- 
tiatorj^ differ from me, and other boards are dif- 
ferent from mine. The framework 1 have presented 
is obviously not a packaged panacea for beneficial- 
ly affecting the functioning oj. all boards in de- 
veloping realistic guidelines for bargainijig. I hope, 
however, that some elements or concepts of this 
model will help. 

ttt . ^ 
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Effective Lobbying in 
Influencing a Legi^lature/bn' 
• Collective Bargainingy^ ' '"^ 



By Dr. Fred D. Williams 

"Education and politics doft^t tr 

. "ZVic iehns *polilic$ and poiil'icians' have negative connoJations 
to educators.*' 

''School leader^ should continue to maintain their lofty perch, 
along the high road of political action and lettthe state education 
association descend in^o the valley of legislative action. 

Tlic first two plalcinents have, never been able to witlislaiul 
elose eerutiny by r<I?ica(ors who believe, as Kimbrough and Nunnery 
liavc said, "The ([iiality of public (duealion in the U.S. is related to 
the ability of school leaders to influenee the political systciYi wilhin 
whiejj Jhc sehools function.'' Moreover, Kimbrough and Nuiuiery 
wcat ahead to note thai politics is the art Or science of governing; 
the democratic process of malvin^ significant decisions, ' 
*^ " *• ' . ■ ' • 

The latter statement, pertaining to the state education associa- 
tion, is very suspect and questionable today wheu wc find the educa- 
tional eonnnunity so divided over Ihc issue that you arc considering 
— eolleetive bargaining. Across the nation local school leaders arc 
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bandiiit; logclhcr in ^^atc admiiiislraLors' associa- 
tions. -Many ^ these groups were llKunselves once 
satellite orgaiiizatipiis, whirling around the eduea- 
tion as5><)eiation. Npvv, they are bceoniiug plane'ls 
in their own rights, hi eerlain iii§li^inces, the state 
administrator i^ssoeia lions a>e matfo-up ,of loeaf 
sehopi siiperin*tend(;nt.s and their chief assistants, hi 
other eases, umbrella groups have surOieed with 
niember;slup rights tsxtended Id everyone with ad- 
niinistralive-supervisory responsibilities. Regardless 
of . the type assoeialion, more ami more of the. 
members are beginning to realize thai they must 
/beeome activists in legislative affairs if their voiees 
are to be he;u-d when edue^ilional issues sueh as eol- 
leetive bargaiTning legislation are being aired in the 
halls' of the state ex(»cutive and legislative bodies. 
Every time these loeal school leaders take aetion tO' 
influenee educational policy, they, are involved in 
polities/If we have a desire to inflinmee eolleetive 
bargaining legislation, it is imperative that we be- 
come good poTitieians. To become such we must 
undcrslaud the political process and realize that it's 
an ongoing, continuous process. It is not a role to 
be assumed only at election time or during that 
p;brlion of the year when the stale legislature is 



meetnig. 



The Problem is Yours 

In .the Jarmary, 1972, isswe of 4hc /oi/;a .U\so- 
ciation of School Adniinislraton iS^cwslctter, IheV 
following question was raised, "Are you involved 
politically?" In cpnjunetion ^ih his jgraduale 
studies, a loeal Iowa,cSuperintendent surveyed the 
political •attitudes and aetintics of Iowa siipcrin- 
tendenis. Me fougd that superintendents, both in 
their own estimation and from tin*, opiilions^f 
others, are not politically active enough. 



In the January 13, 1975, issitc EdTucation 
US. A., a wcl^kly publication of Ahe Nation^d 
I School Public Relations Association, there ap- 
peared an article pntitlcd '"Eduea/ional Policy is 
Set by PoHties, Sljjdy Says'\ In tne article, refer- 
Cfice was made to a study condupipd by Campbell 
and others at Ohio jStiite Unive/sily. The premise 
on the study, Slate Policy \lakm^ fon Public 
Schools: a Comparative Analysis^ Svas that eduea- 
tionat policy is born from an« thrives on polities. 
The\ school finaifee issue was chosen to illustrate' 



this point. Some major conclusions- reached in the 
study that have implications for us, as we direct 
our attention to the toqjie at hand, were: 

, . r 

. . * 1. In the four stales chosen for , in-depth' 
studies, the governors Wenvlhc rallying points for^* 
initiating school finance reforin legislation. ♦ 

2. Even though concerted efforts of both 
( legislators and governors are needed for school fi- 

nailee reform, the executive office provided the 
crucial political eloiit. State Boards of Educa-tion 
played ^a^ minimal role, and the policymaking in- 
fluence 'of state education agerietes was of secon- 
dary importance. . ♦ 

3. As a direct result of the governors' crucial 
"role in school finance, reform legislation, they 
moved to gain more dii*cct control over the state 
educational apparatus. Those who supported the 
governor in his political campaign were less likely 
to be shut out of legislative aeti\ity. ^ 

4. T<caeher groups were ranked as Uie most 
influential at the state level, followed by. schooj 
boards, administrator groups, and teacher federa- 

'tions (where they exist). * 

5. Although the fragmentation of edKiCcition 
groups has created conflict, everyone Qoncerned 

V"' (educators, legislators, governors and ilK*.- ^Ciieral 
.public) has come to realize he can live with conflict 
ai)out educational issues. - i 

Who Trusts Paliticians 

. Is there distrust bctwccti educators and politi- 

\ cians? Th« answer is "^Yes", in tbe opinion of As- 
\<j{nblymau John Vasedneellos of California. Writ- 
ing in the May/June, 1974, issue of Compact^ a 
bimonthly publication of The Education Commis- 
sion of the States, Vaseoneallos raised the follo\y 
ing pohits \yben he was pleading for something t^ 
be done about the distrust bfctween cduCciftors anc 
pohtieians. 

I. When educators come before legislative 
ebriimitlees, they usually talk about suc^i things as 
employee rights and benefits 9r things likcf struc- 
ture and organi^sation; they seldom mention the 
kids. 
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2. Tod&y, the general y^puhiee and ^.l^c Icfjis- 
lalors arc more cdncated Jman was ihe case several 
decades ago. Conseque^y, both ihrgeneral popn- 
laee and llu^ l^gislalurs are no longer willing lo 
bInuW y tttUc tbe w^rd of tlie ednealors. 

3. Toer often (he approach advoealed bj'tlic 
c4ueatorsf; wlien ihey appear hi the slatehoust s, is 

*jusl i^ive us more money, and we'll make il okay." 

ITie biggest problem* between educators 
and politicians the gap that nmsl be bridged — is 
llie lack of personal involvenicirt betuT.ei; the two. 
They don't knpw oneanotlicr too well. 

^ » 5. Legislators jfre not basically yiJifricndly to 
cdiicatiot^K ' 

If the conclusions not(ul in the. two stndies 
that I have r<-f(Tred lo as well a/ tlie statemenls 
made by the California assemblyman are aeciirato, 
'then what are we wailing for? Tfie Innidwriting^is 
on Jlie wall — local school Jea(h i^ nnist become 
nioreM-ffeelivc in their efforts' lo develop doser 
wo^rkinv rclalioii-iiips wiUi legi.lators. Diiring thfll 
.u,\t few niimiU ^s I wanl .^liare uilh you somt' 
points that miglil J)C worth) of our eousideralioh 
al'we direct our allenlion to the issue of influemv 
iiig; legislation perlaining to col!eetiN(* bargaining. 
f(n* j)i,d>lie school em|)l()y(ies. 

Th^c Need to be .OrgiMiii^ed 

* " -V 

The day of lone wolf in effective legisla- 
tive work is owr. If locaJ school leaders want to 
become more ef feel iv^'. |)rac(ition»'rs iiivthe area of 
influencing legislalive bydics, it is imperative, that 
fhey l)e orgainz<<l. The society we live in today is 
an organizational society, an academic invet-tiga- 
tion is not needed to sifpport Ihe following state- 
ment made , by ICt^ioili' in The Organizaiional' 
Society ' ^ ^ m 

''We are born in*organi/>alions, and 
most of us P})end much of our lives 
working , for organizations. We ' spend 
wmueh of our leisure time paying, playing 
and praying in organizations. Most of 
wUI die in an organization, and when tin*, 
time comes for burial, the largest 



organization of all — tiic state 
grant official permission." 



must 



bi 1970, Dr. Bill. Pharis, exeentive socrfftary of 
the National Associatidn of Elementary School 
Principals, spoke .(Tn the topic, ^'What's in it for 
m^?" In bis speech, be v,asked^ *'\Vby tW^^udden 
bandings together?"^ lie answered his question by 
stating, 'The primary reason for organizing any 
group is that there are some things people can do > 
together more effectively than tluiy can do alone." 
This holds trU(Vas we attempt to influence eollcc- 
tive bdrgainhig legisfalion. 

Communicating With 'LegisTalors 

V 

As we strive to work more effectively with 
our legislators, we must keep in mind that com- 
nu.inication IS the key or the major building block 
to slnx'cssftd participation. Our effectiveness on 
ahnosl every poinl that we disenss or explore with 
om* legislator will, ultimately be traced lo this ac- 
tivity. * . 

• ■ ' * ■ "■• -J]'* . -■ " ^ 

In considering this- importani key or building 
block, here ar(5 so nn^^ factors that arc worthy of 
^hote: 

•1. The best approifch is through^ the verbal . 
context u)h*a one-to-one, face-tq-face Lasis w ilb 
your legislator. If tliis cajinot be arranged, call him 
on the telephone or arrange for a meeting where a^ 
sniall group will ineet with him at his eonveni(*u<^e 
t() discuss the issue. If possilde, such nK^\'lings 
shoidd b(;1)aek liome in his district or alii tinuvin 
the state <^apital when he's not. loo busy to i(evotc 
,ldcquat(^ time to the topic., 

2. Another •ap|)roaeh that could he used to 

connnimicate with your legislator is through tln^ ^ 

written m(^ssage. This eouiji* hiclnde u-ire service or 

letter. Of these two written forms, wire service is 

the better method in tiTTj^ of criinch. However, if 

» 

there is no erunch, a letter may suffice.. 

■ . The American School Counselor y\ssoeiation 
has |)rq)arcd la flyer which deals with letter writing 
to leyisla/ors. It is noted that legislators ])ay e^ucfnl 
attention to th(^ir.mail. However, most legislators 
place hitle weight on- form hitlers with identical 
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wording and petitions. According to the Associa- 
tion, the Jetter that will have the gicatcst impact is 
one that is carefully thought ou-t and yet/epresents 
an individual's point of view caneernjng'the legisla- ; 
tive matter under consideration. The point of>view- ^ 
expressed should have a personal ring to it. Provide 
information as to how a pic^e of legislation wotiFd 
affect your particular local school. district. 



Representative Morris UdalL^of Arizona pre- 
pared a list of *'do's" and "don'ts" for the prospect 
tive correspondents. Some of the mqje timely ones 
are presented for^our consideration: 

, " 1. First of all, address tho letter coVrectiy. 

'''' .■ - ' -' ' " ' ■ ' ^ " r 

./ ■ ■■ • '<' .' *' 

V 2. Ideiitify the bill you're \vriting about. 

3. Write in time t6 do some good. , ^ 

4. Your letter has a better chance of greater 
impact . if it's kept * reasonably brieiF. 

■ " « ** ■ . ' ■ ' ■ 

5. Give your own vieWs. A fo^m letter often 
gets a form reply. 

6. Give specific reasons for yoUr position. 

7. If you have specialized kno\v^I^jdge on 
* . some issue, by all means wi ite. 

8! Be constructive; don't just say what's 
^ wrong with a bill; stSte what you tliink is 

the right Way . 

9. Don't threaten to campaign or vptc 
against your man if he doesn't do wha£ 
you want. Such remarks rarely intimidate 
. a conscientious m\3mbcr, and they may 
generate an adverse .reaction. And don't 
bother calfing him names. , * 

10. Don't pretend to have great influence. 



In a legislative* seminar conducted by Jim 
Kirkpatrick of the AASA staff, reference was made 
to the "C's" of Communication. Some of the "C's" 
were: _ 



1. Credibility: The legislator must have con- 
frdence in the sender. . 

^ 2. Content: The message'^rau^ have nieaning 
for the le^slatbr. \ _ 

3. Parity: KISS (Keep it simple*, stupid). 

4. Current: Malcc certafin that the issue is still 
/ under considcratioti. 

Don't forget the legislator after the matter has 
been dealt with. Notes of appreciation are always 
in or-der. Pn those occasions where your legislator 
did not vote "Right", a note expressing your regret 
over^ not having been able to coin municate-mdre:: 
clearly in regards to the issiie, is far better than 
acrimony. • ' • ^ 

The American Vocational Association -ha^' 
prepared ^a list of "Golden Rules'' for^ those who 
work'\vith public officrals. In my .opinion the prin- 
ciples espoused in the list have universal applicabil- 
ity to any per^on^who works with legislators as^ 
well as other public officials; Some of the princi- 
ples are: . ^ 

1. Don't underestimate public officials. With 
v§ry rare exceptions, they will be honest, inteUi- 
gent, and .win want to do the right thing. Your job 
is to inforiri them what you think is right. ^ 

2. Don't look down on.governn'lent and ppli- 
£rc*8:' They inay:be faulty, but so -is . the teaching 
profession. A disdainful attitude is an exf ensive 
luxury these days.' ' 

3: Be understandiffg. Put yourself in thb pub- 
lic official's place. Try to understand his problems, 
his outlook, his aims. Then, you are feorc likely to 
persuade him to do the same in understanding 
yours. . ' V 

^ ' ' i ^ 

4. Be'friendly, don't contact public officialB 

only when you want their lielp. Invite theyi to be 
guests^ at mectinj^s. Take pains to keep in touclr 
with, them throughout' the year - every year. 

5. Be reasonable. Recognize that there are 
legitimate differences of opinipn.*"Ncver indulge in 
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tlirtmls or rccriiuiiialioiis. Tlic) aic confessions of 
weaknesses. • 

6. Be lliouj»lilful. Conim(*iul tlur fight- llnn<!;s 
public officials do. That's the way you like to he 
treated. Any public official will lell you tlial lie 
gets dozens of hitlers askings Itim to do somctfiing 
but very few thaidving liim for wliat lie has done. ;^ 

7. - Don't bhnne |)id)lic officials for ''failiuV' 
to do what you wanted. Tlie f^itihjic may be yours 
if you have not dojic a ^ood job in prcparuig, pre- 
senting, and following througli on your. cas(\ 

^0. Be cooperative. If a public official makes ^ 
a rt^a.'^onable requj'^^l, try to comply with it. Doh't 
back. away fc)r fear lhal "it^s a deal", or that youVc 
*'getling iiilo polities.'' « ^ 

. * ^ * 

.9. 'Be realislie. Remember that controversial 
legi.slalipn and regulation usurdly result m com- 
promise. It has alwa) s been so an<l it tvill always be 
so in a (h^nocracy. ' 

10.\ Be practical. Hecogni/e' that each legi^'la- 
tor has eoinmilujeiils and that ii eeriain a^nount of 
vote-trading goes on*iti a legistnhire. .So don't ehas- ^ 
tise a ^h^gislator who normally sui>ports you if he 
happens to vote against one of your bills. This 
doesii't necessarily mean he has (l(;scrted your 
whole prograirT: (ii\(* hiin the heiiefit uf the doubt: 
He Avilj ap{)rceiaie it and rcmen)I)er that you did. 

H. Be a good o[)poncnt. iMght issues — not 
pers«^*n;^. And be read) with alU riialives or sohi- 
lions as well as vvilh criticisms. This is constructive 
opposition. 

12. ' Be informed. N(iver nu'ct willr legislators ^ 
to advocate a position without first studying the 

' facts ^yul the argnnu nts, ])ro and con. The mere 
fad that you want a legislator to ;idopt one posi- 
tion or another wori't be enough to convince him. 
Do your homework. RemeiUber (hnt while some 
vcrtt*:^-may^be firndy cgmmit'tcd, there will be many 
others that can be swayed on tln^ basis of sound 
arguments that arc pro[)erly presentetl. 

13. Learn to evahurtc and weigh issues. Many 
bills which are tossed into the hoj)per "by request" 



are never intended to become law. So, don't criti- 
cize legislators for the bills which are introduced, 
,and don't call out the Army until you're sure a bill 
is serious. ^ 

14. Don't break a promise. This Is a^^Giir'dinal 
r,ule. If yoji tell th'e l(^gisla|.or you'll do something, 
stick to the bargahi,. 

A ■ " * ' ' . • 

I f). Don't change horses in the middle, of the 
stream.' Never leave a legislator stranded out on a 
limb Hy chaTiging your position after he luis public- 
ly stated a position that you have urged him'4o 
take. . _ . ^ 

« «» ■ ' 

16. Don*l participate in discussions abolit leg- 
islators being ^'bought" or **paid/>ff". You haVe 
absolutely nothing to gain and everything to. Josc 
by engaghig in such activity. Furthermore, cliahces 
are it >vill nbt be Vue. 



7"' 



Coalitions 



According to Michael D. Usdan who prcpareS 
an article for tli^ University Coundl for Educa- 
tional Administration on ?The.liole and iMitme oi 
State Educational Coahtions", /^*(;oaliti(>ns are 
common in the denu)eratie process, in essence, 
coalitions arc political groupings created to maxi- 
mize chances for achieving commonly agreed upon 
goals." - ^ . * 

In numerbus st^iVs, educational coalitions are 
eomp(|)sed of members from Yhe slate association 
of school adniinistratyrs, state education associa- 
tion, stale school board's' association, state Con- 
gress of parents and leacluTS and, in certain stii^es, 
the stUte department of education. In other states, 
the coalition includes a number of lay organiza- 
tions* as well as all the usual prdf^sionaLgroups. 
Ground rules are most generally established to 
guide and/direel' such educational coalitions. 



W-liereas the typC educational coalition herc- 
toforq described is more' or less a formal siruetnre, 
oftentiiYies more informed eoalitions are being 
found. ^ucli_h)formal eoalitions usually do not 
meet regularly but do meet on an ad hoc basis to 
discuss s[)ecifie issues such as eplleetive bargaining 
for-jmblic employees. For example, in Kentucky, 
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representatives from the Kentueky Assoeiation of 
School Administrators and tlic Kentueky School 
Boards Assoeiation ntcct wth representatives from,, 
thc^Ciiamber of Comineree, farm Biireaff, Munieit 
pal League, Associated Industries of Kentueky and 
other similar lay groups in an effort to defeat 'col- 
lective bargaining proposals. Such'* new 
iays* group coalitions may come into existencq as 
new and different, problems and issues arise. 

Ill the Campbell study, attention was directed 
to the topift of coalitions. The* writers conchidcd 
that it is increasingly difficult for ' the interest 
groups to coalesce even on the heretofore common 
ground of school finance, there y%ere five forces 
listed that have; shattered alliances of educational 
interest groups, namely: collective bargaining, 
tenure, salaries, school finaflce, and certification. 

Even though I' concur with the conclusions 
rcacficd Campbell and others, I continue to be- 
Jieve that* there arc times. but not in the area of ' 
coHcctive bargaining — where representatives from ^ 
the various diverse interest groups clti agree. As a 
result of such agrccnicnt, the com'bined resources 
coukl serve to be the force that re&ults in signifi- 
cant changes beihof inadcv in^ school finance legisla- 
tion/ Each of us has a responsibility to work to- 
ward such coalition activity wherever and when- 
ever possible. 

Hole of Outside Authority 

It has been said that an expert on a particular 
subject is'an individual who is more than 50 miles 
away jfrom his home territory. There is more thaft a 
grain -of truth to this saying. There will be occa- 
sions when it wll bt^hoove representatives from 
local school leader organizations whdlarfe attempt- 
ing to influence or defeat tollective bargainmg leg-y 
islation to bring in an outside expert. The expert 
might* appear befbre a committee of the state legis- 
lative body that is conducting hearings on collccv 
tiVe bargaining. On the other hand the outside con- 
sultant might be useful as a keynoter or speaker at 
a regional or state-wide meeting of local school 
leaders. In such a role he might be brought in to 
acquaint the organization's incmbers with the im- 
plications of bargaining legislation. On the other 
hand, he might be expected la stimulate the mein- 



hers to become more involved in tlie politiod pro- 
cess. Regardless of the role, the outside expert can 

and oftentimes does-prQve nfost benefieial. ^ 

. ■ ■ "-^ ^ , ■ . . . 

■ -I ■ ) • • 

We ;Are All Participahts 

This presentation has been predicated on the 
belief that we can influence collective bargaimiig 
legislation if we become more actively engaged in 
activities designed to result' ifi our increased effec-" 
tivencss with state legislators. Stleli activities are a 
must if we are. to iiifluenec the legislators to make . 
.those decisions conducive to quality school pro- 
grams. ^ * ^ 

i> * . ' • 

In the" past, too tnucheredcncc was placed on 

the axiom that edfieatiorj^ atid polities don't mix. 

As a consequeno^, edueatoW Have abhored the 

terms "pblities" and "politicians". Now that state 

associations of school 'administrators are fast be- 

^ coming educational planets in their own right? and 

* not satelUtes of state edueatiori associations, it be- 
hooves each of us^to realize that wd can ill ^|f ford 
to leave the iegiShitivc actions to such associations. 
We must become active participants. 

As we become more actively engaged in legi- 
lativcmatters, it behooves each of us to realize that 
we cannot act as lone^<^lyes and expect to get the 
job done. Furthermore, we must reaUze th^t if we 
are gomglo become actively engaged in the polit- 
ical process, it mqjins continuous participation and , 
not a role assuinedl^just^at election time or when a 
burning issue is before the state legislators. Con- 
tacts on a one-to-oi;e basis with our elected offi(:ial 
(member of legislative body or the governor) are a 
must. " ' ; 

\Ve want to kcfep uppermost in our mind that 
the number of local school leaders is not as great 
the number of teachers. Therefore, the financial re- 

• sources available to influfenee legislation >vill be 
limited. Consequently/ we must rely on other 
things. Credibility and information are both good 
starters. < ' ^ 



At no time have I advoeated'that we should 
become involved in partisan polities^ as we attempt 
to enhance our effectiveness' with state legislators. 
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lloncver, 1 might atld.liial 1 do nol f(;cl as adamant 
about this position as I did jiist a Jew years agb. 

, As wo work to cKtiibli.s!i an effective com- 
lliunicalunis network wilji our k-gislalors, keep iii 
miiul tl»c 4 C's: crcdihiiify, coiilciil, tiarily and 



curr(Mit.. iMorcovcf, tlic. (acc-lo-faccV(Onc-on-onc ajj- 
proacli* is belter than the written letter or tclep-ani 
even tIroii{;h the latter forms will suffiec in certain 
instances. Hcinember that it Iias,been said, "It's the 
sizzk' that sells the steak, not tlie cow." , 



ttt 



\ 



ERIC 



15 

23 



4 



the Influence of 

Gooperating School Districts in 

Defeating the Union hips aw 



By Peter Goerges , * 

""We must indeed all hang together, or, most assuredly, we shall 
afl hang separately. " . . ^ ^ 

• Ben Franklin to John Hancock. July 4, 1 776 



'Come on. Honey, everybody's doing it.^\ 

Overheatd at d party at a midwestern university. 
. April 28, 1965 \ 



The voire of a sla legman fur unity versus llic scduclivcvlcinpting 
of a collo;2:c frcshmah|Hi many ways the same battle presently exists 
ill publit .^eetor eulle^ctive bargaining. Mauagemcnt ean stand togetlurr 
and eliart the eourse of area bargaining, or it can indivichially give in 
to the union negotiator. Whipsaw, seesaw, divklc and eotiquer — sneh 
is the simpl(*. battle plan of the union. I'ir^^. gain a demand in uir 
district/Second, confront neighboring distriets with Uu^ gain and 
establish a trend. Third, [)ielurc the final hold-out districts as arbi- 
trary and njireasoniible eniployers. The spotlight of publffc pressure is 
added to iiiMii the concessions! 



Peter I.. Gocrgcs is a cliicf nrgotialor for Ross Township and the hidiana, 
Ilohart Sclioj)! Corporation. This paper was presented at the Annual Convention 
of the AFA in Ncw^Orleans, April 1, 1976. 
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Cutting The^ 



Iiilcnially, tl V scl/oQ j>em[)lovcr must build a ^ 
strong iiiaiiagcincnt Icain; cstabli.sh effective com- 
muiiicalions, review internal labor relations^ cs^lal^ 
lish a nitli\ageineiit (lata bank/cvaluatc union pro-i^ 
posals, a^d conlinnally build coninuniity. support^. 
Exlornally, tlic same building blocks can be uli- 
liiscd to defeat itie umon wln[)saw. In Lake ixix^ 
PortiTr Purities in Indiana, scbool districts liavc* 
been cooperating since 1969 lo defeat iHiion wbip- 
saw tactics through a university/ stiidy council. 
While the model is not -perfect, it has provided a 
means to dcvelo[) an external power base for 
"school employers* ^ * <. 

.Tcaclicr cblh^etivc bargaining found a ripe ' 
dimale in labor oricntdd Norllnv.est Indiana. A 
foothold was obtained in Indiana with master 
agreements negotiated through- ignorance and in- 
timitlation in the ciirly yearsi School corporations 
sought help and turiicQ to the existing Study 
Council for needed .scivie^s. The Study Coinieil 
initiated a salary slu^y for all ^?ehool employees in 
1969 for memb(^r corporations. To fulfill a need 
for training and education, the Study Council 
sp.onsored a series t)f workshops dealing with all 
asj)octs of labor relations. Tht^se workshops, held 
early in 1970, covercrd the followhig sid)jects: ba- 
sics of bargaining, Iraihing the management team in 
collective bargaining, evahiating* ((Vaelier demands, 
writing the agrctMuent, iniplcmentatij)n of board 
policy and the nc^goliaied agreement^ and grievance 
adminisiration. After tlu^ initial training mcelings, 
the selipol cofporations^ through their' negotiators, 
mcl on a regular basis to excliajige information. 
Currently, the negotiators meet bi rnonthly to col- 
lect data, exchang(* teacher pr()|)osals, detail week- 
ly negotiations, and report tcntat^'e agreements. 
The relationship remains informal but structured in 
i\\c services provided and has given rise to coopera- 
tion in attacking other School related problems. 

^ The following are services provided by 'the 
cooperating schooh districts whieli haVe helped to 
defeat the union wlii()Saw: ' ^ 

1. Education and Trauiiufj^. In dealing with 
cxpcri(;nced unioii representatives, it is essential 
that iTuuiagcmcnt be represented by individuals 



who understand the negotiation process and who 
have received traiiting in all aapeets of l'al)or rela- 
tions. Certainly the mi.stakes made in negotiating 
inili^d agreements will^be perpetuated in the future; 
therefore, this cooperation in pro^i'ding workshops 
should begin, as early asv possible. .As tjoted prq- 
^ viously, the J^orthwest / Itidiana Scjipol Study 
CouncH (NVi^SSC) initiarted eooi^eralion betwceii 
districts in I'abor relations b^ sponsoring a scries oi 
workshops ill labor relations. - ^' 

Area cooperation is useful because inexpcri- 
iencc and incompetence in another school district 
will be visited upon neighboring districts through 
the whipsaw prgecss. Conversely, strength and cx- 
, ^pertisc in. an, adjoining^ district will strengthen the 
firm bargaining posture of its neighbors.* " ' 

A continuing iit-scrvice program by eoppera- 
: ting school districts can provide an inercasingiy 
' sopliislieated forum for the exchange of ideas and 
^ theories. . c 

2. Area Bald The best ddfeiisc against 

the union whipsaw is the developrnent'of an ac- 
curate data gathering system to provide of^thoraugh 
iiinalysis of area standards, tn Nbrtliwest Indiana 
^ic cpiulity and breadth of iiifprnratiou has im- 
proved each year. It js important to first survey the 
jieeds of the .component corporations td dct(^Tmine 
the type of data and procedures to utilize. In the 
NWISSC snrvej^ the followng data ha« been com- 
piled: a salary survey mchiding aU st(^)S and degree 
iancs; extra duty salaries and llie liinnbcr of |K)si- 
tions; group insurance pro^ams^-^^ life, health and 
hospitalization, income prote^tum, dental; griev- 
ance procedure ^tei^sr cpntractual clauses such as 
class size and preparation ^iine; unpaid and paid 
leaves of absence; no .strike .clauses; and severance 
and retirement provisions. Tflis iiiforniatioir is in- 
valuable during table negotiations and mediajion. 
\ It also serves as the basis for a comprehensive facl** 
finding brief when-required. 

Additionally, the NWJSSC developed a com- 
plete Contract Hook containing the agreements of 
the component corporations, subdivided by SMl^jcct 
area. This document has aided in developing, and 
sometimes a^volding, contraeV language. Further, 
the Indiana School Hoards Association has explored 
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the possibility of a^oamputerizfed da^ai bank to 
store state-\vi'de data/ 

• • ■ * " * ' ' • ■ ■ ■ V* ■■ 

At the bi-monthly meetings the negotiators 
diseUss and distribute internal union bulletins and 
strategies. Last -year gnu of the negotiators inter- * 
icepted^ a IJiree-ycar negotiating'.plan of a labor pr- 
,^ganizalf6n whieh later groved to be authentic. In 
eafrly 1976- a bufttin was ihfereepted whieh 
mapped areai union strategy for this 'bargaining 

Bargaiiiing trends^pan ej^sily be diseern^d frotn^ 
the bi-inont Idy discussion meetings. 

.3, * Arbitrator, lEERB, and Gri&fance File. 
The schbol eorporations h^ygnS^^veloped a ffile 
showing the "trajek record" of areii arbitrators. 
Additioijally, arbitration awards are^eompiled by* 
subject area for use in administering the. contract. ~ 

' ■■ ■■ .-V ' • . - ■ 

. The group is oh the mailing* list of the Indiana 
Employment Relations Board fo keep, abreast of 
hearings at ^he state level which affect the local 
area. Members also keep irifprmed of area unfair 
practice complaints. Factfihdejf decisions are ihoui: 
tored and reported in detail. 

'4. Strikes. The first signim^ strikes 
in Indiana occHn^d in this northwest area. Gary, 
Hammond, MerrilMllc, Griffith, - Highland, and : 
Kankakee Valley have tixpericneed teacher s>*ikes. 
The Merrillville strike in 1972 and the Highland 
strike in 1 973 were discussed . in ^ detail^ with a 
complete rc^port presented hi special meetings. A 
strike nianual has been developed based upon th^ 

•'area experience. Also,, school corporations have i 
shared substitute lists and saniple PR releases* 

" - '■ , ■ V...- . . - • ■ 

5. Management Team. The various cooperar 
tive ventures have involved all members of the. 
inanagement team to build a solid power base. To 
insure competitive salaries for mianagers, admihis'' 
trativc salary surveys liave been continually up- 
dated since 1969. It is important to ineli^dc middle 

^ management in labor^rclation decisions* 



and fringe benefit ^ixAcy for food service employ- 
ees, custodfial and\ maintenance empjlpyfees,' -and 
secretarial and clerical employees^ Additionally, a 
* Contract Book has been developed for the three 
service employee categories. 

• ' ■ ■ ' ■*-.'■•. 

/ • . 

Unit and Representational Proceedings of 
IEERB have been closely monitored, particularly 
. where area schools have been involved. Fortunate- 
ly, a local circuit court inJSentbn County deelared 
the lavir unconstitutional and enjoined th'c IEERB 
temporarily, relieving local distjicts of increased 
probleiif^^ in labor relations. 

\ * 7. Legisfetwh: The gfoup'Ifas a^keen Hiter^st 
in proposed legislation- .haviiig an impact on em- 
ployee relations. During the 1976 G'fenerai Assem^ 
bly, the 16 take .County school corporations 
joined tbgether to lAbby a supplemental financing 
tai bili. The effort Was successful in spite of stern 
opposition from the Laike CountyY Democratic 
"machine''. / . .. : 

* The school corporatioris have explored future , 
lobbying el\fortsior the 1977 Session. 



- New Icgi^ation is reviewed in detail by the 
group to' keep abreast of changes in employee ben- 
efits and labor relations* \ « , 
". .. ■■ , . . ^ ' . " 

8.. Reltited Problems. The NWISSC sponsored 
a meeting with an industry executive to discuss the 
impact and implementation of 0 SUA. The group 
examined tlie proposed Title IX ^gulaliohs and 
shared documents impl(^ienjing the new law. 
Likewise, the group cxfehanged material and poli- 
cies implementing jhe Family Rights and Privacy^ ; 
Act*. Lawsuits are usually discussed at the liieetisigs 
of the group. Many legal iss^ues are raised with the 
attorney-negotiators wlio are present^ 



6. Noncertificaled Employees, hidiana passed 
a pro-labor bargaining bill covering nonccrtificated 
school employees. Tlic NWISSC developed a salary 



9. Caveat. Management cooperation between 
districts will provide a dcfiejijse' agairfsl tl^ union 
whipsaw- lactick, but weak school boards Xnd ad- 
ministrators will con tiitttC tO; play "Santa Clau§'' 
tind niake it difficulf for thos(^ districts lliat choose 
to protect tliJ^ ^na^nageriteht position and 4he pub- 

♦ 
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No Leaks Here 

Confidcntia!ily is a necessity due lo the caii' 
did and private nature of the inlV)rniatiun ^!^l^•(L 
In Ih'e group, strategies and firtal harj^ainuij; posi- 
tiojiS' arc discussed," If administrators in a local 
school district cannot be trusted to treat thi.^ 
forniatioij confidentially, ttiey sliould !iot' he in) 
vited to attend this type of meeting. Also, if a 
union. Icn'ows of the- existence of a managt injMit 
data bank/ it might pirate that data under N[J{1.5i 
standards relating to the right to infornvUion. 



uKHiagement team internally. Indivithials' or a 
sehocd eorporati(Hi juusl assunie a leadership posi- 
ti(M) in (Ureeting *sneh a e(H)|)erating group;- other- 
wise the meetings will deg(Mierat(* into a US'soeiety; 
Also, a good ine<liator is sonniimes needed wilhin 
t!ie group nvh(ni relations are strained between 
sf liool corporations. The local cooperating groups 
should cooperal(» fully with state school board and 
adniinislrative gr()Uj)s in forcing a concerted man- 
ag( inent position. Lastly, it is particularly benefi- 
cial lo locate a meeting place in a restaurant with a 
good bartender. 



It is inadvisable to rely sol(»ly on the external 
organization while ignoring the building of a slrtvng 
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Management, Techniques for 
rhfluehcing the Ut^ion to 
Accept a Settlement 
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Dr. 'Roy .J.^ 0*Ncill is president of ll»c Counlrrsearch Corporation of 
Aurora, Illinois. This paper w^is presented at th^ Annual Convention of the AEN 
in New Orleans, April 1, 1976. > . 
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By Dr. Roy J. O'Neil 

Like you, Fve been at the bargaining table, crossing picket lines, 
in legislative halls, in smoke-filled rooms, in arbitration,^mcdiation, * 
facirfinding, lecturing, studying, conferring, witirtg. Vv^ been libeled, 
survived strikes and personal attacks upon myself and my family and 
even endured an air raid of slanderous handbills by a state^vide 
teacher organization. Tve been in debates in emotionally-packed as- 
sembly halls, in courtrooms, caucus rooms, and in judges' chambers. 

The point is this: I have becni where you have been. And I share 
your concern for where *we arc headed next. The topic assigned to 
rnc for tliis presentation deals generally with where we're hcruded 
next. What are |llie ways, the possibilities for influeneing the union 
to accepfa settlement? 

, That's really the nanfie of the entire game of bargaining, isn't it? 
What do you noc^ to do to gcf a settlement? Especially when you 
know all the wTule that a "settlement" is never really that - but in- 
stead, it's only the beginning point for newer an8 more soaring de- 
mands only a few months ahead. 

As I approached the matter of preparing to discuss this with ^ 
you, I bx^gan keeping a file of notes relating to the lOpic of this talk. 



An anecdotal filo of little {;iminieks and tactics 
which IVc usud from lime to time in various 
situations. Til ^liare some of them with you. Rut 
fir«t, I want you to know (liat there's a mem! far- 
reaehing set of principles or a .stratej^' \ylii<vfj exi.sts 
and which we will examine here toda)/ In the 
mciintimc, then, these' smaller tactics do|(*\ist and 
.arc useful from time to time, in varying situations. 

SlaH with the Truth 

Keep in mind that these are only tactics, not 
larger strategies. For openers, I'd su|;gest the tactic' 
of the tmth. ItV very important, in my judgment, 
and it can he used over and over. In fact, the more 
regularly it's employed, the more dependable it 
bceomes, as a means of convincing the union that/ 
settlement at a given point is appropriate. 



The tactic of the trutli consists esserttiidly^of 
conditioning the union to expect you^tb tell the 
trutli. This is done by tcUiug tlic- truth. Oh, certain- 
ly, we can't tell them everything we know. But we 
can, or should, be able to speak truthfully on mat- 
ters that wc do talk about. 

Your credibility is impoVtant. If isn't neces- 
sary to cairthe adversary a liar, when it's obvious 
that he is lying. If you've conditioned the other - 
sida to expect you to tell tlic truth, tlic differences 
between what yoir say and what the adversary says 
m*iy speak for themse)vcs. Reinforce your commit- 
ment to the truth. It's the best friend a person can 
have. 

Artpthcr tactic I've used, as you might' expect, 
with a substantial level of success is the offensive 
counterproposal. By offensive coufilcrproposal I 
mem a counter to a bad union demand which is 
offensive;, as opposed to defensive, in nature. There 
arc several examples of this which we can get into 
later," during (piestions and answers, if you're inter- 
ested. There are several other caveats which 111 
mention, although only briefly, because I expect 
that you're quite familiar with many or -most of 
them. . 

* ' * 

Tape recordings of negotiating sessions ^or 
keeping mimltes in as great detail as possible has 



inany times beeome the one single precaution 
which has turned the tide in the final hours, 

' Know the enemy. Know the members of the 
bargaining teamr— where they are on the .salary 
'schedule, the seniority list. Which benefits they 
have used (sick leave, maternity leave, major medi- 
cal, etc.) and what their family situations are. I?s 
been helpful at limes to know olher things, such as 
husband's or wife's employer, combined income, 
or personal prc^ferenccs. The reason these things 
are helpful from time to time simpi/ is that when 
you've satisfied the members of the bargaining 
team, they're going to be more effective in selling 
the package to their members. 



Rcca|p for them everything theyVc won over 
-the past few years. Surprising as it may seem, mem- 
bers of the teachers' team often arc very ignorant 
about what items have been given by the b^ard 
during recent past years. Items such as the cumula- 
tive percentage of their incrciscs — both fn salary 
^ and in all economic items. Uct them crow about 
things Hteefliat to their conslitucnts. 

Let them claim they've .won more than most 
peopfe realize. That all helps your positioii. Once, 
just this very effort on my part brought a quick 
settlement that I 'really didn't expect. It was just 
a matter of sayilig **That's as far as we can go tlus 
timc^ gijys. But look at where tlus will place you as 
compared to only three years ago." I had prej)ared 
some summary statistics that they simpty had not 
bothered to consider before. It was prescntt^d from 
, their point of view: '*What M;c*t;e won," rather than 
fxom an attitude of 'Ihobk at everything !6;c*t;& 
given you.'' Their attitude changed abruptly, and 
we signed an agreement within 30 minutes. But as 
we noted earlier, these arc just tactics. They can 
^ be exceedingly important. And we've considered 
just a few of the hundreds of similar tactics which 
are available. ¥t)u know mJiny more.' 

" "I propose to move our considerations to a 
bigher level. An overall view of strateg)', a Gestalt, 
as it were, of what is the total picture of negotia- 
tions and what le^ds to ultimate persuasion of the 
rcachers' organization that a reasonable scitlcmcnt 
is necessary. 



How successfully a school hoani cjyupk'lrs 
ilc|;o(ia(ioii.s witli its teachers is dclcnmiicd hy the 
traiuiug, cxpcrii'ucc, and coni|H'lcnce oT ]t< nc^o» 
lialor. Kidil? Not in riiv cxin ricncc, lVc<ffiunil 
several oHuT faclors sonic of ihcni eiilirely be- 
yond the control of ihc hoard's ucj^olialor.-^ which 
often have greater imi)or4aucc! tlian skill iii the 
har<^ning lahle. " * • / 

Granlctl, the chief n/*f^olialop usualKv is 
most im|)orti!nl individual involved in .succ(*^sful 
negotiations, MoroovcY, hi.s skijls hopefully may 
extend bcyoitd the lahle an(l into oIIut areas 
whieFi greatly iufhience (*vcnts al llu; table.. 

Six Primary Fnctors of Success 

From our experiences in bargaining wflh 
teachers over several yearjj, IVe i(h»nlified what' I 
believe to be \hv six prinian' factors wJiich (*onlrol, 
from the boar-dV.poiiil of view, the succe.^^ of ne- 
gotiations. (Successful negotiations, for the |)ur- 
poses of this dist^ussion, 'mea)>s* the conclusion of 
iregotialions ^\^thin eontracijial limilE whiclr com^ 
promise neither . fiscal nor statutory rcs|)onsibn" 
itics.) Those six factors, in order of their im- 
port an ec, are: ' 

1. Constraints of Law 

2. Union Determination 

3. Integrity of Hoard and Adjuinislratiou 

4. Quality of Conunnnications 

5. Negotiator's Skill 

6. Ability tlo Pay 

I^el mc give some brief descriptions of each of 
these factors; 

Factor Ko, I: Constraints of Law. Thi.,- nutans 
the extent to uhieii statutes rc(]uire boards to ne- 
gotiate and/or coin|)romise matters of public |)ol- 
icy witfi cm|)loy^e orgaui/alions. Jt is possible, 
under /some of the vctv liberal barjjaiuin*: laws 
which ■have been enaelcd, that this factor alone 
may v<f)id any rcasonaffile 0|)p()rfcunit3^ for success- 
ful negotiations, as defincd.. ' ^ 

For that reason wc assign to this nuitler the 
prinu; rank in' our taxdnoirfy of success (or failure) 
factors; Under ll\6 broad privilege* bestowed i)y 



sonu* legislatures wpon teacher unions it ha^ be- 
come ofevious that the success of nogolialion^ can 
he'a matter determined ahuosl exclusively by the 
union, regardlos of what the board does or tries' 
to do. , 

: Because the operation and effect of thi^ fac- 
tor may l>c beyond any cojtifrol by the board, the 
reniaining factors could be inconsequential. In 
other words, it could be that there is lillle drtio 
cbance in sorne stales to achieve successful nego- 
* tiations from the jiublic employer's point of view. 

Factor No, 2: 'Determination of th(i Vnion. 
This concerns the bxtent^to which the iMiion is 
bent upon* achieving highly ambitious goiils uhicli 
-may lie beyond the willingness or ability of the 
board to meet them. If a union' is determined to 
destroy a board to try to win its goals, it cah do so. 
The level of union determination, then, may eon- 
slilule a second factor which places beyond board 
control the achievement of successful negotiations. 

Factor No. 3: Integrity of Board and Admin 
istration. The broad factor here iiicludcs ntany si 
variables. Only one of them is the personal integ- 
rity or honesty of individuals in the management 
team. The larger aspect of this factor is how well 
^ the boafd and its adnuuistrali<)n are organized for- 
. effective functioning. How well does each person 
' understand his role and the roles of others? How 
^ well does each |)erform his own role and support 
the others on this team? 

Factors ]- and 2 lie .largely outside the span of 
control of the board. This third factor, however, 
begins to fall largely witliin areas over which ^the 
board can exercise substantial control. Because *of 
this, herein lies the basic j)otcnlial for the board to 
do whatwer it can or will to determine the level 

of success in neiiotiations. 

» p , , 

Factor No, 4: Quality of Communications. 
Here is the essence of the product of sound board 
organization. Kff('Ctivc comnunucation is pos.-ible 
only as the product of good organization. From 
inlcgrily of organization comes cffeclivG conunuin'- 
ealion. This factor, in my judgnuMit, is the Jttnda- 
mental determinant of Ihe success of Uu^ negotia- 
tor at the . table: quality of eonununieations. 



f'actor iVo. 5: Afr/^o/Zd/or s Skill. Tlir iicgolia- 
tur's i^l^Hi r.inlis iirxl to laM among iUv >i\ primary 
factors in .oMr\lnerarcIiy. Skill at llic lahlr is im- 
portant. The negotiator's sUills away from tlio table 
may be nuicli .iWre important tlian at the table. 
For example, as i\ vitJii uKMnber o£ the n^anajrement 
team, i\\v ne<;oti:raor's input into the eojnmunica-'' 
lions network -mentioned ab(^ye inay^ be far more 
important tlum what he say5 to teachers at the 
tabic. • \ . ^ 

Factor iV<>, 6:'Mhility to Pay, There snrcly 
*wiir be those ^'hp fault the placement of this fac- 
tor at the bottom of the li>t. I stand by the choice 
of priority. Any school system which i> unable U) 
offer pay inereastS? should, or could, be able to 
communicate that fact effectively if it lia.^ tended 
carefully to the factors over which it does have 
substantial control. ' . ^ 

Several sub-variable.^ also exist within this 
general factor. As an example, what liappcns^when 
the ability «to f)ay is J^riiclically unhmilcU, rather 
than next to nil? Even in such a case, resolution 
of the problem probably, again reverts to Factor 
4 — coinnuiniealions. Peiiufj)S because a liicEarcliy 
of factors, such as we've just discussed, has not 
been \jridc\y considered, boards have «pent too 
much effort in areas of lower priority while ne- 
glecting others over wl^ieli [{\hy do have substantial 
controj. Much more atlcntiol| 'to those mattiers 
obviously, is not only meriti^d, but promises to re- 
turn much4)ctter dividends. 

When the smoke and dust have cleared fol- 
lowing a teacher strike or othcf ham confrontation 
with- a school board, the post-mortem usually will 
orcveai communication to have been the single key 
factor which largely controlled the sell lement. I 
believe tliis to be true with respect to, cither side — 
board or teacher organization — and to cither 
side's perspective of the degree to which the en- 
tire confrontation succeeded. * 

It mayr-htimble the negotiator somewhat to 
know that his bargaining skills were not the decid- 
ing factor, ^ct, our experiences confirm iJiis find- 
ing over and over again in many (Ufficult nego- 
tiating cxjicrienccs. It's a Icsijon well worth exten- 
sive consixlcration by school managen)cnt^ aad 
especially by negotiators. ^ , 1 



Often a board determines that it niMSt obtain 
trained and experienced n'prcbcntatiim at the bar- 
gaining tabl<\ it proceeds ta do so and then sits 
back, expecting th^t- its troubles are over. Or, 
worse still, board menduTs volunteer as eoaclics to 
help call the plays and run the negotjator^s tesim. 
Too many dhefs can spoil the soup as <'rfectively 
as no chef at alK Either course spells trouble* 

There is an important and appropriate role for 
board members and adyiinistrators iji negotiations 
which is different from that of the negotiator- 
strategist. It centers tin * tlie vital processes of 
feathering and (fissemina ling infonnation, or in the 
area of coinniunications. 

Other Than the Official Role 

The official role pf board" member, of course, 
may be defined quite simply. It is to set policy, by 
means of his vote, which policy is executed by 
staff. So, the official ro^^f the board member is 
the sanrie in negotiations ajj in all other aspects of 
school operation. The firstijob of the negotiator is 
to obtain board agreement on this role differentia- 
tion. A well-organized )Joard and administrative 
staff will be accustomed to functioning in this 
manner. 

If a board and its administrative st^ff are not 
organized \villi well-defined roles clearly under* 
stood and followed by each person, their chances 
of concluding negotiations successfully are dimin- 
ished greatly. The level to which such organization 
is achieved determines the integrity of the manage- 
ment team or its ability to function effectively as 
a unit. 

Once such organization is achieved, the pro- 
duct of the organization in negotiations is com- 
munication. The communications, system is to an 
organization what the circulatory system is to an 
organism, carrying its life blood. If an aneurism 
occurs, there's a critical interference \viih proper 
function of 4hje entire organization. Tlic structufei 
of the communications system in an organization' 
parallels the skeletal structure of the organi/atiort 
itself. If the organization is not appropriately con- 
structed its circulation and dissemination of infor- 
mation will be impaired to an important dcgree.2 



C(;itainly everyone hero loiij; U};o dibcovered 
that collective bargaining/ isn't llie rational, rulr-of- 
reason, exehanj^inj; of things of value, that unions 
claim it to be. There's vNi?i|y little jj;enninc bargaining 
in CB. It's a pune of decision by rcasffn of forte, 
rather than by force cf reason. Negotiating es- 
sentially is a power gaiiic. The negotiatoi^^ really, 
plans and conducts the exercise of the board's 
power. He is a j)ow(rr jroker, using eonnnuniea- 
tions artfully to |)ositjoi wh^it power is available 
a$ strategically as possib^(i. 

The negotiator's most visible role is j,n rom- 



mumv.atiqnH, when hesp 



;aks for the board and the 



administration and the community with a single 
voice. An even more important aspect of his role 
is far less visible hwl still centered in communica- 
tions. This is where he cpminunicatcs — speaking 
and listening — with his! management team and 
with the public that team represents. 

The bulk of this cor^munication often falls 
into the task of interpl*eting\lhe meaning of organi- 
zational demands to his manlagcmcnt team, but ul- 
timately to the community .\ Tlie purpose of tliis 
cominunjcation to inform, to solidify, to inte- 
grate the identity of interests which exist between 
management and the public it represent. The ne- 
gotiator communicates by advising, and being-ad- 
vised by, the rest of the-managemcnt team and the 
conmniriity. ' 

Keep the Public Informed ' 

Lest' anyone questions the importance of 
eomnninieating with ^ the con^munity duri^ig im- 
passe in ncgpliations, simply let' him observe the 
tactics of the teacher organization a't such times. 
Public opinion is their court of last resort. It is* 
ours, as well. Whoever does the better job of c^n^ 
niunlcating with tlttl people is the odds-o;i favorite. 
Ulllinately, a rule of thumb seems tp emerge: that 
the side which comes to believe that it§ position 
is weak in the court of public opinion will be the 
* side which becomes ready to settle — quickly. 

Wilhoiit <\\ception it has been iny admonish- 
ment to schopf boards I have represented that the 
most important discussions — and ensuing ac- 
tions — take place betwen the board, the 



administration, and the negotiator, rather i\m\ 
^ between the negotiator and the teachers at the 
' bargaining table* 

Before jfoncluding, lct*s look at a few exam- 
ples of the various kinds and levels of communica- 
tion which typically may be involved for various 
mcm1)ers of tl|C management team. Some arc good, 
others are bad. Good organi/iOtion will 'promote 
good communications; poor oi^anization invites 
poor communication. Mere arc some examples of 
each: 

1. A board member meets privately with a 
group of his friend^ on the faculty to discuss what 
is necde^to get a settlement. (This is quite com- 
mon. It's usually disastrous, too.) 

2. An administrator tells a teacher that two 
board members are preventing the board frd|n 
agreeing to settle. (This is always disastrQ^3.) 

/ 3. A board memJ^^R.^xisJeives a call from a 
teacher regaining the protB<6m irt^ncgotiations, and 
the board member listcns.^((rhis is good"— listening. 
However, if the board meiknber attempts to ar^ic 
or to respond other than with nonsubstantive 

courtesy, it usually means\only more* trouble.) 

\ ■ ' 

4. An adniinistralor tells, the Chamber of 
Commerce manager exactly \yhat the meaning is 
of what the teftelicrs are demanding. (This is not 
only good, but essential communicatiorvj^^ 

5. A group of citizens demands a public 
meeting with board members to discuss the prob- 
lem. The board agrees to participate. (This is- bad. 
I've ncyer seen a single such meeting that was, in 
fact, a public meeting. They've bc(fn meetings at- 
tended only by press and by teachers^ husbands, 
wives^ children, in-laws, and their union busloads 
from nearby towns designed for media PR. Far ' 
better that the board sho|fld forestall such meet- 
ings by taking the initiative into its own hands and 
commmiicating, before ^le fact, in forums over* 
which It has at least as much control as does the 
other side.) 

6. A radio or TV reporter asks a board mem- 
ber or a superintendent for an interview on the 
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strike biliialioii. Tlu! inariagcinrril representative 
sciuls the negotiator instead. (This ordinarily is llie , 
better way lo. communicate, TJic iiegoliator is 
clos(vst to the situation and shtnild lone; Ugo have 
been designated as managemeut's spokesman or 
sfuiuld have been designated as the person to ad- 
vise tlic spokesnian if ul is a different pVson,) 

7. Finally: A principal *t(*ILs a teacher friend 
that the board would be willing to agree to scuttle; 
thai it's really just the negotiator wlvo's holding 
out. (I (|on't have lo tell you how to communicate 
with that kind of teaiti member.) 



In sujmmaty: Ncgolialpons is an exercise in 
power relationships. Power is generated by peopl^;. 
People )XY(i involved by sound organization. Organi- 
zation operates" through eommunieations.'And, the 
siiigle most important factor, ovVr which^you have 
reasonable control and which most vitally influ- 
•»cnce!s a teacher organi/^atiop to aeec^pt a scltlemc/it; 
is effective commu/i/ea^iofw. 

- iFroin Countersy stems^ January-F<;bruary, 1976, Vol. 
■ IH^ No. L Couiilerscan h: Aurora, Illinois. 

2proiii Countorsystvms^ March April, 1976, ,Vol. 
Ill, No. 2. Coun tcf search: Aurora, Illinois. * 

ttt 



EA 008 385 



An Informed Public: 
Its Rights to Infornidtion and 
Its Claim for Involventent in 
Influencing Managenient Decision 
Making in Collective Bargaining 

By Edna IFoIz 

Since Tvc been in tJie newspaper field for 30 years, 1 obviously 
believe in an informcd\{)ublie. It is necessary for a viable deniocracy. - 

We have, in the past few years, seen soLnic frightening examples 
of what can go on in government when ihe public is not informed. 

How many of you' fememberVthe Saturday Night Massacre? 
WluVi-Rii^ikelshaus and Rithardsnn got the axe from Nixon. Vou got 
that uncafjy f(*clmg. And yon, like millions of other Americans, were 
saying "what the hell is going oil'' as you were d(isperalely h «in j^nij^ 
on to the TV tid)e for every S(*rap of* information as the news was 
br(^aking the following Sunday. You wanted to know what was f^oing . 
on in your government — and I'll 1)et you felt strongly that ycni had a 
right to know. Did you not? 

Well, pidjlic schools are part of government. 



The right to know has strong roots in America — and so has the 
right of a free press' to inform the people. Thomas Jefferson siiid if he 
had to choose betw(tcn a free press and*government, hq would choose 
the free prpss. 

Ms. Kdna Folz is education reporter for The Evansvilk Pross:, Iwanfiville, 
Indiana. Tins pap<T ivas presented at the Annual Conventipn of the AIm"^ in New 
Oilcans, April!, 1976. 
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Many govcniincntal agencies don't like to part 
with information - especially scliool boards. And 
especially at contract time. iUit the jstalc officials... 
and local hoards are representing tlie' pul)lie. Tlie 
people in deh»gating authoriiy do not and sliould 
not give their public servants the riglit to decide 
wliat is good for the peoj)l<' to know and what is 
n6t good for them to know. 

Some of My Best Friends 

The people must be fully informed so they 
may retain control over the public agencies they, 
the people, have created. 1 have heard all the argu- 
ments ~ or at least a gieat many - why .negotia- 
tions have to be private. Some of my best friends 
are former board members ~ they are also busi- 
nessmen - and, of course, they contend you can't 
forcefully niake your moves with the news media 
or public looking over a shoulder. There would be 
too niany sears that would never heal. ' 

Generally, the way the game is played - even 
when there's a strike ~ both sides come out win- 
ners. Management and labor smile into the cameras 
. and shake hands. No one loses, face. But there's 
also a good possibility the public has just been ^• 
ripped off. They just ddn't know it yet.. 

With the scope of bargaining these days, the 
public may wake up some morning and f^nd the 
AFT or the Teamsters arc running the school sys- 
tem. 

It is time to stop playing private gariies. I pre* 
suine many of you negotiators are not persons di- 
rectly part of the school system but, to use the 
vernacular, hired. gimsv Since 1 have never been in 
negotiation .sessions, i only know >yhat I've been 
told. But I gather it would not* be good for public 
consumption. 

Don't misunderstand me; I'm not trying to 
put you 'out of a job. The school corporations - 
and the public - need someone with expertise in 
the deluge of laws and able to write sound, tight 
contracts. 

ERLC 



Move Over • 

However^ it. is time to let \})c pii^lic in. We, iijtV 
the U.S., have definitely moved into ])'artieipatory - 
democracy. The pubUe is ready! I can remember 
whcii I first started. covering, education about 15 / 
years ago. I was sometimes ^h>^ only person at;^ 
sciiool board meeting besidcfi the board nfcmbccs 
and necessary school administrators. Sometiincs 
another newspaper reporter would drop in. / . , 

The Evansvillc- Vanderburgh School Corpora- 
tion in the city where I work has some 30,000 en- 
rollment, a $34 million plus budget, and wth 
2,500 employees is the area's second largest em- 
ployer. It is also jmiong the one hundred ^ largest 
school corporations. 

Today when that school board mcetSvthere 
are reprcscntalivcs of the teachers ftssociatiofi, the 
Teamsiers, who represent maintenance and custo- . 
dial employees, representatives for the elementary 
and sce^dary principals, the Parent-Teacher As- 
sociation, the NAACP, League of Women- V6tcrs, 
YWCA Education Committee, somctiirics the 
Chamber of Commerce, and the Community Ac- 
tion Program. Some of these persons arc more 
knowledgeable of the school system than many of 
the people who work there - sometimes more than 
school board members, . / 

Many of these people arc women who are not 
regularly' employed outside the home, some are 
men who are retired. They give time Jo monitor 
school programs; they study the school operations; 
they serve on schobl committees; th^y attend stale ^ 
conferences; visit other school systems; they even 
study school finance and lobby at the state legisla- . 
ture. ' '\ 

Evansville's schools are desegregated by court 
order and Ihciefore get a Idt of Title 7 program 
monies, which require the"^, poor, the black, and 
other minorities be represented on the committees 
that set up and oversee these programs. ^ 

V Recently there were sqme changes on the 
school board because of critjeism from the press, 
no less, and the public that the .board was not 
being responsive to the. public. The new board , 
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preM(lc'iil lias nunicd rili/ciis onfS^^k. llu; .school 
corporeal ion to coiiiiiiillccs on (li.sciplinc, aUerna- 
•tive programs, inusio/^ arl, sporls, oafcleria, and • 
others. Thr. scJuk)! slalff, of conrsr, h(*lpo(l socnrc 
the cili/cn nuMnbcrs, 

WonhhiU yon ki|)w; the nialr ithanvinisl 
school achninislralion named nin^ (9) men and one 
(I) woman to Ihc eonnnitl(^(*8. Thci woman's eoni- 
'mill(*c? That's the one on sex di-serimination. ll 
didn't lake h)ng for lh(* women in lh(^ andienee to 
set him s!rai{i;ht when he read off thai commill(*e 
at a school hoard me(*tin;»;. However, th(Me were no 
laymen named to the negotiations connhiltee. 

W'c Want to Listen In 

It wonld seent that it wonld he to tlic advan- 
taj^c of^the school a(hninistrafio*n to have open bar- 
gainin*;. lucl the pid)He to know what is at stake, 
\vhat th(* finane(vs ar.(% what tlic"Bthool employees 
are d<*man(Hn{);, and, of ci|||^e, what the board is 
offeriiiji;. 

H wonld also he inenmuent on the press. to 
'fnlly inforin the |)n]die what the school l)oard's of- 
fer m(\ms, as well as what it says, what the-nnion^s 
rcqnests are, and whaf ihey mean. ^ 

I realize this is not easy. Yon probably don't 
trust the pre«s,*T\', and radio to properly explaiii 
sueh colinpiicated matters. And I don't blame yon! 
Snre w(* niak(* mistaktts. \V(* try hard not to. Hilf if 
the people* on both sides an* wilHn;i; to prescnflhcir 
cases in undjcrslandable Knj^lish and he cooperative 
enonj!;li to answer. cpiestions, then cvcryon^e will j^ct 
a fair .shak(\ 

Heinj; outside the school system and dealinjii; 
with ediicators, I can assnre yon tlje education 
estaldi-hinenic. often takes a snpercilious attitude 
toward the puj)li(^ - anti that's riot p;ood pubhe re- 
lations. • , 

Tluuubhi<^ throu}^h a school hoard journal ro 
eently, 1 y^lanccMl through an artich* qu how to ^et 
financial i.^^siK^s passed by the voi;ers. Jt was written 
by an . education consultant. I (juole: ''School fi- 
nancial i.ssues arc won by meanin<;rully in^volved 



eiti/ens. . Ahcy are more credible in the neiglfbor-^ 
hoo(!," and the author went on to explain some of 
the reasons. But, he added, *'eitize^is need direc- 
tion, and they shouldn't control th(; campaign." 

The auttror holds that the. citizens know even 
less than educators about eamp?igning. .and, 
therefore, a sehool administrator should be given 
control and woMid 'Svbrk harder or smarter or 
both." lUit he adds, 'Mlnfortuaiitcly, this is some- 
thing most citizen volunteers'' won't tolerate." 
' % \ 

Well, can you Wamc them. Can't you sec the 
politican Who has been running his preciujct for the 
past 20 years, probal)ly helped get th(* sehool 
board mcinbers elected, and has soiue FhD, 6duea- 
tor, who probably doesn't know the area, running 
the effort. It is this kind of attitude that can turn 
off the public. 

But iP the cd'ueators would worl^ cooperative- 
ly with the public — then take them into eonfi- 
(lenee, it would bc nuich better. For instance, most 
parents are favorable to\\\ird teachers^- they want 
their-childrcn to have good tcaehers, and they want 
therri |)aid a decent salary. The par(;nts also know 
their kids aren't angels and have a certain sympa- 
thy for the. teaeher,s. x : • 

Hut wh(^n the t(^aehers - as ah organization — 
bcirin to s(*ek 'salaries that are out of line with the 
conuTumity level for proH^ssionals, when ihcy de- 
'mand mor^^ and mdro time off for personal and 
business leave when tluiydiiTvc three weeks vacation 
. during th(* school yc;U* and a full two months in 
sunnncr, and tenure, they begin to look into issues. 

' . Then .when teachers want to set the '^|^ol 

• calendar, (letermine cla.ss size, and run the s^^ol 
. system for the benefit of teachers, the parents. are 
not so sympathetic. And they want to be heard. 

The poHtieal power of the teacher unions is 
also now being watched more closely by. the pub- 
» lie. For instance, in Imliana, there have hcn\ news- 
paper rdiforitils a1)0ut the many teachers in tbc 
state general assend)ly inlrodueing gnd Voliiig On 
bills that (lirecUy l)en(*fit the teachers, not neces- 
sarily the education systern. 



The NKA-'and AFT may be fi»;!iliujf among 
tliemselves now, but chances aro slill goOd that 
fhcy wiir niergc;a 2.6 minion or more organi7*ation 
can have a (errifie puhlieal wollop. Anil as yon well 
know, they already annonneed their deferiniuation 
to control the eriteria lor 'the teaching field — and 
control the directi()i\ of ednea-lion. They are fight- 
ing through the legislative process for* agency or 
union si lops. . 

P^itblic Power 

\ All of this yon know better [ban anyone, hut 
1 simpf) menliqti it to stress the linu^ is coming, ac- 
^tnally it is alrea'^ily here, that yon need the public. 
Wc, the public, will be figlithig for (he conliol of 
thjiJ schools. And we know how to fight. 

' ^ .Look what the environmentalists, have been 
able to (io. Look at Conuuon CaliSe, and I hope 
you \ire u member; forced court action in an emly 
major victory in opening Watergate. 

And, you saw^ what happened lo the ''com- 
mon situs'' or on site piekc^ting bill.. President Ford, 
last January 2, had to do an about face and veto 
the bill aCt<T pronn^ing he would sign it. The Na- 
tional iJighL to AVork Committee has been credited 
for that. I'robably 99yf of (he public never even 
heard of the Right to Work (Committee. IWknown 
about it but because I hat's part of my job"^ But 
being a liberal democrat, I simply thought of it as a 
right wing group. ' 



Now I'm glad it. was there - it garnered such 
support the President was. getting '20,000 letters -a 
^jky against the biU./riie public lia^ been /irouscd. 
' And the Ulght to Work Conuiiittee had put on a 
massive campaign to stop the legislation.^ 
* » 

In case you arc not aware of it, the National 
Right to Work CommiUee lias a comparatively new 
. division called /*ConjC(}rned Educalors Against 
Forced Unionism," which is* being h'd hy a former 
' teacher, Susan Staub.- 
■ ' ~^ . * 

[ I am not speaking against unions as such. 
^ Unioiis are a vital part of the American system. 
Workers have a right to organize, and it Iras been 
necessary for their welfare. But, if the system is to 
work, there has to be u balance of power. That^s a 
Crucial elcMncnt of the structure. 

Yon arc responsible to . the public to sec that 
tliat the public remains in control of tlic pyblic 
school' systeni and that you do not give away the 
puMiC control of public education at the bargain- 
ing table. And, to insure that, you need the pub- 
lil?fe hcljj. . , • 

Wc have the right to know, the right to partic- 
ipate. Bill you arc gpin^ io blow it if yon and the 
school boards — who. are our rcprcsenlatives — 
^ continue to consider negotiations youy private 
back room game. . 

ttt' ' ■ . 
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An Informed Public: 
Its Rights to Information and 
Its Cldim for Involvement in 
Influencing M Decision 
Making in Collective Bargaining 



By Barbara Jackson . * 

We have before us a really important set of quiestions which I 
will try to look at from a personal riither than a scholarly point of 
view. For the last twelve' years I have been active in citizen groups in 
three American cities. On the whole it has been a heartening experi- 
ence. I am convinced that we now know how to do sopic of the 
things that need to be done, if the various constituencies of the pub- 
lic schools will work together. 



That impliei^ my answer to the first of the questions before us, 
doesn't ^t? Yes, I believe the public has the right and the responsibil- 
ity to be well-informed. Public schools are financed by the entire 
community and ought to serve the entire community. "They cannot 
do so successfully without speaking with qnd listening to that corn- 
unity.. Take one problem — that of the all-too-common ciiiUbwho 
comes to first grade unprepared to learn J^ow to read. We really need 
his 'parent's and neighbor's help in the years before he/she enters 
school if the sclrool is to be the best learning^place for- him/her* 
Somehow the school must get rid of its definition as d place set 
apart from the community, ^un by/*them'\ and become known as 
*'our]'^^iool. 1 recall John Muzio, then principal of the oldest school 
in Stockton, California, in a rundown neighborhood of great poverty. 



MsjL Barbara Jackson is a lobbyist and active in the League of Women 
Voters in Greenwoqd, South Carolina. This paper was presented at the Annual 
Convention of the AEN in New Orleans, April 1, 1976. 
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going oul to visit all tlur HmlLfHis of his school, 
taking the locks off the playgiound galcs^ and en- 
couraging WA teants to visit. homes and cnlisl ihc 
advice of all the families in planning fi)r the hfc of 
the school. * ' J 

Fair Oaks Success Story 

There's more to llic Fair Oaks School slory 
than that. I invite you toUook further into it as an 
example of the kind of public and professional co- 
operation I think necessary for the lu'allh of tile 
public schools. This school boasted an unusual 
three part policy-making structure. No. policy went 
into effect until agreed to by teacher, by adminis- 
trators, and by the Parents Committee. The Parents 
Conimittee was open to any parent, but its regular 
partici|>ants numbered some fifiy persons. 

The first principle agreed to by the three 
groups was tlu^ simple one, ''Every eluld> can 
learn", but it inipliccra comnjitmcnt by all con- 
ecrned to find the way for each child to learn. 
There was an interesting discussion about one prin- 
ciple. The teachers proposed that .there be no 
physical punishment in the school.. The parents 
. c'ountcrproposed that there be no "degrading" 
^ punishmeuti They argued that some word^ could 
be more damaging than a blow. The teachers 
agreed to the i)arcnt's wording -as behig a bettcjr 
expression of what they JiadThopcd to establish 
than their own words had been. 

When the princi{)al was asked if the school 
would accept the bus-in students of a voluntary 
racial desegregation effort, he referred the question 
to teachers and parents, and it was only with their 
approval that lie consented to take in the suburban 
cliildrcn. Bus-in parents were invited t,Q join in 
parents' committee meetings, and the tWo groups 
soon found themselves to . be one unified by a 
common desire to establish the best of schools. 

When a neighboring junior '^higli was beset by 
racial conflict, it took a page from the Fair Oaks 
book and called in parents: black, white and 
cliicano. By the next day, paretits patrolled corri- 
dors and playground, and the students were- ready 
• to work with school counsellors in organising 
better human relations within the school. 



r don't want to cite Fair Oaks as a paragon, 
but it was an unusually hap|)y school which was 
also' effective as a teaching instrument. Jts number 
one prpbleni was one of special interest to you. 
The city t(uieher's association found the flexibility 
and shared decision-making of the school very, 
very threatening, and were able, eventually, to 
erase some of the innovations that were important 
. to its effectiveness. " . . 

Parents Are Needed 

■ ^ 

Looking back, I wonder what would have 
happened if the public had some rolq in collective 
bargaining. Wouldn't the school administration 
have hqld a stronger hand if they could have cited 
public suppcrrt for experimental school models? If 
there had been a parents committee, perhaps, at 
the district level? 

Fair OiUvS developed an errthusiastic corps of 
volunteers who worked in the school at a variety of 
Jasks ranging from teaching special language classes 
to accompaijyinjg classes in library or zoo .excur- 
sions. One suburban mother once scolded me when 
I was talkitig enthusiastically abowt our volunteer 
i^ork. "No wonder," shfc said,' "Yau people at Fair 
Oaks have lots of volunteer help. So many of your 
parents arc on welfarcf Out here both piirents work 
to pay off our mortgagee. We haven't time to vol- 
unteer." There was just chough oi a grain of truth 
in her statement to make me pause Jto think. One, a 
lot of poor people, wifose education level is rather 
« low, still have valuable gifts to offer children and 
can make a good contribution to the life of a 
school. Two, it is sometiiTics middle and upper in- 
income families who now have the least time for 
schools and children. In such neighborhoods we 
may need to find new strategies to enable them to 
. participate in school life. >- 

I do want to argue for tlic value of isuch par- 
ticipation, k can dxx-umcluto enrick thx^^scliook A 
remarkable example of such enrichment is wiittcn 
up in a January, U976, Phi Delia Kappan iirticlc, 

• which describes an after school activities program 
funded and run by the Orange, Connocticut, PTA. 
Begun on a small scale in one school, the program 
is ntow available in all five elementary schools of 

' the district, offering gymhastics, batran-twrling, 
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wood-work, ceramics,' cooking, photogramy, 
theater, and nature study among its actmrne^^^^ 

Such a program does more than enrich. thc/lrfc 
of a siiigld school. It illustrate? a truly effccVvc 
way of informing the public about fts schoolsAA 
study made by'Edward C. .Lanljbert and reported in 
the December, 1975, PI li Delta Kappaii, asked re\ 
spondent^ssources of information about schools. 
These were reported thus: 



pupil and other comments 
other (pxpericnee as parent 



(35) 



* and/or teacher, discussion 


V 


^vith teacliei*s or adminis- 




" tratprs) 


m. 


cotiiments bjr friend^ 


(24)1 


newspapers , ^ 


(19) 


magazines ♦ - , 


(14) 


o _ . . 

television 


(11). 


PTA' 


( 9) 


radio 


(7) 



I think our own experience would be similar. 
It means that few of our. towns are lucky enough 
to have newspapers like Edna's tliat encourage a 
specialist reporter to report and interpret school 
news. We depend on personal schoof connection^. 
'^The quality of that hifrnan connection wll dcter- 
mmc what we think about tl^e schools. 

The School's ^Drop Out Problem 

Contemporary attitudes toward schools are 
such as to rtquire th^it we take drastic steps to re- 
filorlij'^coinirrrun between 
Behoofs and.*hc public, aceording to "Gallup Polls 
of Public 'Attitudps Toward Schools.'' 'You have 
copies oT three quite different newspaper clip- 
pings. , ICach illustrates a serious alienation of 
schools from their conHpunitics. Stuart Sandow, of 
the^Nafipnal Committee for Citizen^ in Education, 
puts, it ih even stronger words in his revie\v of- 
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Mario FantiniVboQk, W7«ar$ Best for the Children, 
{Phi Delta Kdppan, p. 569, 70, April, 1975;) 

"Arid so we have it:^ In thc\)ast 10 
» ; years, parcnt^ havp |jeen squeezed out of 
■ the public schools. Thpy arch -t asked for 
anything but their money, and they 
areiiH listcned''to until they scream, out 
of frustration and despair* Teachers have 
orjganized, and with their focus oh better . 
. pay and extended benefits, the reasons 
W teacliing have often beW lost itt'the 
shuffle. With so tiiuch money coming 
X * from butside^ the conjmuriity, ' local 
school" people haVe stopped - bothering ^ 
with Ideal advice and conceits. Authori- 
ty is shifting: PublisliQrs who s^llj^gf 
decide what they AvilJ^teachv^aftJm 
mosphere in which kids learn htcst iis de- 
sii^oycd in the tension we now see in the . 
f • schools. 

- *^If teachers must organize to assute^ 
their -aggregate bene,fits^ the level of deei- 
sion making about how and what to do 
V . wth kids will sAs6 xno^^ further away 
" from the classroom and the sjeltool. Al- 
termif^s will decline, teaeheYnitiative 
Viir He lost, job saftsfection will collapse, 
apd a professional monopoly will iv^eic 
out the only suppoi^ they could have 
turned to — parents — and the systerp of ' 
* *sclioohng we cherish will b? dcad.-The 
politics/economics which have deter- . 
^ mined tlie rules^pTTRegame arc about to ' 
bankrupt the players, , unless we can ^con- ' 
vincc*those players that tliey should 
separate the pursuit of oi>viit)jts benefits 
* from the enormous costs to our kids.'' 

Ajfways on the ^Defensive \^ , ^ 

Angry words. The kind of worths ihat are ehe- 
ited by tlic manner in which many a parent con- 
cern is deaft with by a school or a school board. We 
need to rescue the school board and principal from 
feeling so beleaguered that tlieir attitudes are al- 
ways defensive. Several problems must be dealt 
^with. O^ic of them is ou^ioability to guarantee any 



educational program. ^ y 
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, Al the prcscnrslalt' \)f thv arl wc do not 
know for sure how to aci oinppsli v.wu the j^oiils we 
can agrrc^ on. I think wo nerd l6 be honest willi the 
commnnily ahonl this. Ptirt of their frustration 
sterns from the- susph ion jhat the sehools know 
how to. do the jol) and wonjt. \;:ain, brinpnj; 
people from the eoninninity into th^. deeision-niak- 
ing:proee»NS will help to increase und(*rstanding of 
the eaniplexity of' tiie ehallenge before the public; 
sehoolsJ , 

4 

Anotlii*r problem, is our natural human jeal- 
o:usy of Our prerogatives. That cuts two ways. It is 
ap|)i:opriate that school board inend)ers be cautions 
about sharing their*\leei.siuii-nia.kin}I [H)wers. It is 
natural tluit a principal share that caution. It is also 
natural thai ^the com nuun'ty. insist that when it is 
consulted, its reports and eonunents be taken seri- 
ously. I ;uh a inendxT oT a regional acivisory eoin- 
miUee for Title XX^ aiid alt of us on the eommittev 
are fed up with llvivw irulow-drcssinp; mle wc feel 
we have hv.rn sucked" into. That soiVtfidisillusion- 
nicnt does a program no good. ^^^^^ ^ 
. ■ " * • 

A third consideration, not reidl): a problem of 
itself, iA the need to be open to public criticism as 
ppssibly being valuable. When an issue* of Your 
Schools^ [\\c p.ublication of the A^meriean Friends 
Service Conmiittec, an, office, to nionitor the pro- 
cess ofsehool desrgregalTon iri South (Carolina, said 
our k),ea| school district V (hscipliiu^ voih wa§,not iri 
compliance with slateJaw,.oiir school officials told 
.the'local press that Your Sclioois wTong, only 
to hitVe the local ntnvspaper print the Your Schools 
arficle,Svord for word, with the stale law in one 
column artxl our ofiending Gorrespouding rules in 
the par/iHel column. The school board met and 
changed the locarmlcs, but their credibility was 
seriously .hurl by their first, angry res[)onse to crit- 
icism. ' • . . 
t> ' 

The New York TiniPs^Ahidc about tliQ fuiul- 
. ing of sports ()rogKams illustrates, a school board al- 
^ titude that can only alienate the very public it is 
called Upon to represent. . * - 

If, schools continue to be sect) as the exclusive 
domaiu of icachers ami adniinistrdfors (at tvar), the 
public will be reluclant to fund the activifien 
"Ihcy** carry on as educnlion, Mr. Sandow is, I be- 
lievd, correct tcf speak so gloomily. 



Cominillce* Aid In vol vciiieiil 

What Ho we do about it? Edna has mentioned 
a promising FAansville stratej^y r- one tiiat I had 
planned to rjcconunend ~ only to find myself be- ^ 
iiind the times. Comnnmity commit t(u\s to (^plorc 
questions before thc4><>J»rd of education ought to 
be a useful step toward understanding cooperation. 
Sucii eorniwittces would increase the board's ability 
td understtind eomfmuuty* nee^ls. If there is any- 
thing we 'have learned in the past twenty years of 
civil rights aetinly,' it is the case with whiVii one 
part of the eonnnunity can be unaware of serious 
problems In .some other part of tlK* conuiuinity, i\\ 
the long run wc can'b(» grateful for cvtM^y unpleas- 
, ant conffontatlon before school boards. Sj^jekton, 
California, Jike many a city, has changed its way of • 
electing its sciiool board, to assure neighborhood 
voices can be heard before angry eoid'rtmtation h 
required. FA'ansville, Iri(fiana, lias been trying out 
ways to allow greater^eommunity input ever since 
Ihc days of Wilmer Ihigher's ef^eelive superuiten- 
dcncy . ' * . . * ; 

Anolher Example of fruitful cooperation is 
found in Fair i^chpol Finance^ published by the 
Citi/.ens's (Coalition on South Carolina School Fi- 
naiicing. The Coalition was initialed by the League 
of Women Voters and counted the AADW, AFSC, 
Christian Action Council, ('olumbia Urban Leagi^e, 
S. C. Cqnferencc of Mrauches of tlie NAACi\ S. C. 
Congress of i\irents-^nd Teachers, the Ciiand)er of 
Commerce, Farm Bureau and the South Carolina 
Education Association among its nuMubers. The 
combination of speaketV bureau and publie>alion 
has helped si'guificantly to alert the state to the 
need to re-exaniinc school finance. 

A governor's Study Commission was formed 
last year, and their report had led to^he introduc- 
tion*of a proinising bill in the legislature. Tlie gov- 
ernor's support, as Or. Williams noted this morn- 
ing, is important. 1 want 1^ stress that his support 
had to be won Uy a good sliow of eiti/.en interest. 

' i 

Wilson Riles, state* superintendent of publrc 
instTuetion in Cahfornia, includes the involvement 
'of student.s, parents, staff and others in the deci- 
sion-making [)roeess irt school level in the plan for 
the reform of California 's intermediate and secon- 
dary schools. This plan also calls for the advice of 
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8tU(lciitS) Maff and coininiinity in tli^" process of 
selecting nrw sh IiooI pcrsonnrL U furUuT oalU.fpr 
- utili/.ation of uiatoriul and human rCHoiin rs in the 
comniunilY to broaden the learning; programs in 
the schools. . 

This projiram of reforin is hein*; eoupletl 
a neW test, Tlie Cahfornia lUgh School iVufieieney 
Kxaminalion, whieii will |)liralte| the hi^irsdiool 
diploma. Shidenls who puss the exam may go 
ahead and leave school, lo enler e<dle«;e or Ihe 
work force. Su|)erinten(h iil Riles Seeks also to 
establish a certain level of compclenec, U)<j;elhcr 
with a markctahle skill, as a requirement for a 
diploma. Tlic New York l{e<;ents have just passed a 
requirement in readin^i; and mathematixs/prorieien-. 
cy for high school graduation. Britain has had such 
tests for years. Such clarification of ^(rah and /ec- 
o^niiion of the common concerns of schools and 
communities are\'cry promisin};. 

Our task, then, is to further the development 
of meaningful and effective cooperation between 
schools and their communities. 1 have no doubt 
that such connnunity participation will'be brought 
into colleetivo hargainiiig itself, but 1 think the first 
efforts of our schooh? will be directed toward in- 
creasing" connnunity part io ipy lion in pcdicy-niaking 
and in Victual school life. • - 



Such developments follow different time- 
* tables in different [daces. Many of you^ nniy work 
with school districts which may need to get to 
work at once, on gaining the strength of Vom- 
nuinity support. As Dr. Willianiii pointed out. the 
number of schoid administrators is not equal to the 
liumber of teachers, but parents and future em- 
^ ployees and restive tiixpayers arc a very numerous 
body;, and they really do care and should be gi\en a 
ehi^ee to partieip^^te in building the efteetivc 
schools we truly cannot afford to be without. 

We ought to make very serious use of the an-* 
nual "Gallup Poll of Public Attitudes Toward 
Kdueation." hi 1975 the Poll showed the public to 
consider ;1ack of ^discipline'" to be the major 
school problem. Like every one of the |)r6b!em8 
listed as the top ten in importance, this problem 
cannot be solved by a school actin}^ above. Joint 
efforts between scliools and a variety of otlM?r 
conununity__organiAations are needed to find the 
causes and the solutions iff the disciidine lack. 

• • * 

The 1975 Poll also shows a definite drop in 
public confidence in the schools. 
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Presenting Your Case to 
Influence the Ifecision of a 
State Labor Relations Board 



By Donald Russell 

IVe been asked lo lell you how to win a ctse. beforc'a labdr* 
board. The first thing to remember is that, no matter how. skilled you 
are, you can*t win all the cases you try before a labor board. In 
every case lliere is a winner and a loser. 

* i 

Tliat statement is so simple il almost seems ridiculbus to make 
J it, but I make it not to remind you that you could lose a case before 
a labor board but to be sure that you make your client r^?alize from 
the very beginning that there are two sides to every case and that 
even the best advocate cannot make a silk purse out of a sow\s ear. 

Too often I find that advocate? who will try a case before a 
board have not sat down and explained the realities of life to th^ir • 
clients. As a consequence^ the elii^nt is naively believing that the ease 
tlKit\s being heard is one which he is almost certain to win. Then, 
much to the client's chagrin, he finds midway through the ease that 
the other party had a grdat deal more to talk about and a great deal 
more evidence to present than he ever imagined could be presented 
in the way he originally viewed tlie^ase. 

One of the very first things you should do inMrtaling with any 
labor case is make your clitn'l appreciate that there are l>vo .sides to 
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the (jucsli^m and iiov(*r, !irvrr,;iu*vcr proiYlisc lo 
hinf.a ccrlaiH ncsrtll. YpM can ikjvit bir sure on any 
casc4liat you will win it, 

Usually whcii yon hvgin on a Ijrhor caw*-^ llic 
facts and llic law arc idrcady m!111(mI and cstab- 
lislicd !h*(orc yon rvcr hear llic caM\ You, as a con- 
sullanl, or^u? aivallomcy, lo a parly in a labor cist* 
have liljlc or no conlrol over ihc fads and the law, 
and litis situalion poinls out llic vtjry first thing 
, you should do. • 

Do ipainlain, wherever possible;, day-to-day 
relations with your elienl and ke|*p in touch on an 
oftgoing basis with what is happening in the client's 
\^ situation, l)eeausejli(^ best time to control and win 
a case which ap|)ears before a labor board is before 
the |)etition or complaint is ever filed, , 

An example of this is the elise of unit determi- 
nations. From the |)oinf of view of management, 
'j — .^icre is little reason to ever have a totally bad unit 
determination against the inanagtMnent side. The 
adniini>trat6rs (U)uld take actions and establish 
sound personnel practice's that will decide the ease 
before a case k filed. Tliesc practices would almost 
always h^ad to a good result for (he management 
side. Yel, wc see in one unit dcttTmintition ease- 
after another that the parties, and partieuJarly the 
employer, have done npthing to alter bad prae- 
tices and establish good pfacliees whieh would 
provide a sound factual basis for reaching the unit 
determinalion that's requested by the employer 
befort* the labor boartj. 

. i 

Better Late Than Never 

Once a case is filed before a labor board in 
which a union is seeking a uiiit determination, it 
is too late for the employer to do very much (hall 
>vill affect the result o'ft the case. Quite frankly, 
hearing offieers give little or no weight to actions 
taken and documents developed after the petition 
"is filed. A job description that is prepared for a 
unit determination ease has liitlc or no weight in 
the outcome that is Ho follow. ^Moreover, a job 
description that Iia5> been written ten years before, 
but which has never been followed because of 
y loose personnel prac tices, is also of liUlIc or no 



. actually ocqurs, not what is assiimi^id to occur. 
Likewise, the development of^a new S|)eeial proce- 
d^jre. to b(^ used , in the discharge of a teacher for 
the first time in a^^sputod easiris more apt to be 
vi(*we(l as a railroad joI)'^h4n it is to be viewed as 
f«ir treatment of an employee about to be' dis- 
charged. This kind of a procedure should have been 
reduced to writing »uid followed rvligiously in the 
past before it's going to be given any kind of 
weight in the instant ease in whieh yon arc in- 
volved. 

,1 recognize that outside consiillants and attor- 
ncys usUcUly are handed a fact sitnatioi'i and a legal 
sUuation over wlueli they have had no past control. 
On the other hand, a school board attorncjfior a 
personnel manager for a school system is involved 
on a day-to-day basis with these kinds of questions 
and should be looking toward the possibility that 
these inatters may, at some point in the ^tiire, 
lead to . an nnfmr hu%P practice complaint or be 
involved in a unit dcHMTOination decision. 'Good 
sound personnel practices, written administrative 
directives, and school board policies arc the best 
way for a school board to win a case even befofc 
the day tii'v petition- is filed with the labor board. 
The re-sull of most c^ses is decided When the peti- 
tion is filed, by irremeable actions aiready taken. 

Uowcvor, let's not consider the water that's 
passed iJiuh^r the brijlge. Let's talk aln^nl what you 
can do to influence the result after the petition is 
filed. M\ you cm do is be sure that all the good 
parts of yourvC,asc arc presented clearly and foroe- 
fnlly. That's how you* do the best job for your 
client. Sometimes a well constrncted, pig-skin 
purse may be more than the other side can put to- 
gether. Let's explore what you do and wliat you 
don't dp to ge[ the result-. « 

Know the persons ivho will decide the case. 
I say persons because cases will involve* board 
investigators, hearing offic(^rs and ' examiners, 
and tliv labor board. In addition, tliQre are always 
the courts. All you really need lo do is win the Ia§t 
round, not all the rounds. ^ . 

"TlKTefore, you should remember that" boards 
differ in their apprQaelies, and this rcfiects in h^i^w 



weight. Hearing examiners are interested in what a staff*handles a case. It makes a difference if thc« 
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board has all statutory iFuiiclioiiH or the res|)oiisi* 
bilities are split. The fcdicral ^situation lias 
NLllli, FMCS, and administrative law judj^es, The 
functions of unit dcloriTiinations^ unfair labor |)rac* 
ticcs, uiKuliation and conciliation arc divid(nl among 
different, people. Some state boards are set U|) like 
this, eithcj- i)y separate boards attending to these 
functions or by separate distiu(.'t divisions atleild- 
Tng to these functions. This tends lo lead toji nar- 
rower ap|)roach to the case anxl more emphasis on 
making a decision on ihe ease, while less eiig)ha.sis 
is placed on sctllcmcnt of the case. Otiicr hoards, 
such as in Indiana^ hav<; resjionsihility for atl Jhe 
functions in labor relations, including unit dct(*rmi- 
nations, unfair labor [Practices, mediation, factfind- 
ing, and arbitration of contract disputes. 

I recall putting the final touches pn a contract 
'with the carpenters one morning while wcl^cpt an 
NLliH law judge wailing to start an unfair labor 
practice. The NUIB trial attorney canic in and 
noted that we were still working on the. contract 
and not 6n a settlement of tin* unfair labor jirac- 
tiec. He asked Jf we couldn't finish the contract 
that nidit and get started on the trial of the unfair 
labor practice because we were keeping the judge 
waiting. Everyone in that room cxcc[)t thatNLRB 
trial attorney ujuhTstood that the settlement of 
that contract was the key to the settlement of the 
unfair labor pra( ticc* Why did he not suspect that? 
Because, he iic>vcr mediated a sctUement but re- 
lied upon the law which says dismissal of an unfair 
labor pra(*ti(*e cannot be a condition of bargaining. 
In the real world, ft is (*V(Ty da)*. Another cxam|)lc, 
we liave^ one su|)cr mediator in Indiana whom wc 
sent* to function as a factfinder after some unsuc; 
cessful mediation. At the saihc time, there were 
several unfair labor [)riVcticcs |)endjng in the school 
corporation. This^ individual hot only settled the 
contract; in the process he sctlkul everything he 
couhl find lying around the pla^e including thc^lwo 
uttfair labor practices. 

What I'm saying is that the position that y(m 
* will want to stake out in a case may very well de- 
pend ujion whclbcr you feel you may be askcdijo 
S(;tlle it. In Indiana, for exnm|>lc, half of the unit 
dctermiiuUions were .settled without hearing ex- 
ainincrs' decisions. The general practice was for 
the teachers to ask for all the people in the unit 



and the school board to do very nearly the .same 
thing. As a eonscquenee, unit determinations 
ended up more a negotiations proc(\ss than a pro- 
eodnrid unit determination type of process. Where 
there was ne settlement, then generally the parties 
would drop some of the more ludicrous positions 
that, were really posturing positions and narrow 
their case do>vn for the- hearing, to the real and 
•tenable positions. This wasn't always the case, but 
it tended lo be how the matter would work. In 
short, sometimes you should approach a case as 
you Would negotiations. Outside your ultimate 
position. This is very tr^ie iri^unit determination 
cases and Icss jtrue in unfair labor i)raetices. 

Dpards also .differ in their a|)proach to ca.scs. 
Some b\)ards teufl to b(>very active partiei|)auts in 
the unit determination or unfair labor practices 
case itself. The board Jtself, with its hearing exam- 
in(ir, and its staff tends to get involved and tends to 
tidu! |)Ositions. It tcuds to fight to hold positions^. 
Other boards tend to decide only the narrow issues 
wliicli are pr<*^5cnted 'to them, by the parties. This 
first kind of board, the active board, \vill use its 
staff |)eQple to investigate eases; it may on its own 
initiative investigate and file unfair labor practice 
charges or initiate rule changes. They will take 
statements- from wit ncisses, file and try complaints^ 
and look very closely at settlements of unfair labor 
practices; sometimes will refuse to approve those. 
The NLRB will look at the settlement of a dis- 
charge case very closely, and unless a certain per- 
centage of money is paid, as determined by the 
regional director, it will not ap|)rove settlement of 
the case^. This is notwithstanding that the union, 
the discharged em|>loyee, and the cm|)loyer may all 
agree that its a fair and- an e(piirable settlement. 
The NLRB may interpose itsejf between the par- 
tics and, not ap|)rove the settlement, and that set- 
tlcinent won't be approved. 

Other boards, I'll call them judicial, let tlic 
parties |>rescnt a case, make the arguments, and 
then the board or its officer decides the dis|)iiled 
issues only. The active boards rhay decide an issue 
by r^jlc or by policy or by broad at)|)lication. The 
Ju(li(^ial type of a l)oard leaves issues o|)cn for all 
the parties in the state to sellle among tlicnischcs,^ 
until the board is compelled to make a decision on 
a s|)ccifie ease with specific facts before the board. 



It, tluTcforc, is very important to know liow the 
particuhir bd^rd you arc appearing before views 
proposetr SKtn(»meu!s of llie paiiies. Do they ac- 
cept them or do th(^y nut? 

Know the hearini]; vxamhwr*s background. We 
know that management and unions keep dossiers 
on us. Tliey sliouhl. 1 llunk what you1l find, in 
most eases, is that the hciiring examiner that 
youVe drawn is intelligent and fWeH ci|ueat(ul. 
What, in essence, you. have theri^fis a hearing ex- 
amihcn* who can be e(hicatcd but is not necessarily 
' exyerieneed and e(hieatc'd in^the area of your dis- 
pute. 

Start from the Bottom 

Therefore, ajssume that the hearing examiner 
'knows nothing. Sehool practices and policies vary 
enough from district to district that even hearing 
ex.amijiers who have worked iii sehool districts as ^ 
adnujiislrators, consultant^, teachers or neutrals, 
still must be told what you do in your district. 
If you do not educate^the hearing examiner as to 
the sj^eei fie Tacts and their specific ap(3lication in 
your sehool district, jie can only draw upon general 
knowledge of the area in dispute. And, you might 
lose the ease because you failed lo-^cxplain to him 
how your situation is different. For example, in 
an unfair 'labor practice case involving discharge 
of a Icaeher for te:aeher union activities, if you arc 
saying, as the defense in the ease, that teaclrcr was 
let go because he had bad evaluations, it's not 
enough to simply lalk about evahuilions and as- 
sume that a hearing examiner knows what you 
mean.. It is ineiiinhent upon you to explain how 
you do evaluat/ons,' why you do them, who does 
them, when they're done, how nnich' the teacher 
knows, etc. Then, prove that you do, in fact, carry 
it out the same way in each case Dud how it applied * 
to this specific teacher. Then, stale this teacher was 
fired because his evaluations were low, jusl as we 
always fire teachers whose evaluations are low., 

Don't assume that a.hetirinf^ examiner knows 
all the law: You can assume he knows the law per- 
taining to the issue before you. l»?nl, he also relies 
upon you to inform him as to what you believe the 
hiw is and how it applies to the specific facts in 
til is case. More .importantly, some of the more 



complicated, complex school laws are not generaljv,f; 
known to some hearing examiners; No hearing ex- 
aminer is going; to he offended by you providing- 
him, in your brief or in your argUiricnls or some- 
where in your ease, the citatioiTs to the law Uiat 
you believe are applieablc. Even if he isjAware of 
that law, a hearing examiner would rather have you 
ppint out the applicable law to him than to mjssit. 

Do keep in mind that the hearinf:: cxammer is 
not the last word. \i is important that you make a 
record with facts — facts as relalcd by >\itnes2es* . 
facts as told hy do( uinentary evidence*, and fa(5ts 
by olher material evidence. Don't let a hearing 
examiner talk you out of introducing an essential, ^ 
part of your proof. He may think the point has al- 
ready been made while you do not believe it has 
*been, or he may tell you he understands that is 
the fact, 'rhe reason you go ahead and introduce 
your evidence anyway, even though the hearing 
examiner 'lilready understands the import of' it, 
is that later on some court may be searching the 
record for the proof that you were required to 
make to support the hearing examiner's decision. 
Even though the hearirvg examiner rules in your 
favor, if you don't introduce the evidence to sup- 
port his conclusion, the court \vill reverse him. 
Therefore, 'remember,:, you are pursuading the 
court at the ^ame time you are' persuading the 
hearing examiner, and it's imporlant lo remember 
that while you are persuading him you must also 
be making a record. On' its face, it will persuade a 
person who rfiads it later on. 

Jlead the law-and the rules. Many^ practition- 
ers get into trouble in hearings, over the simple 
failure to read the rules atid to know the time 
frame within which they are to file pleadings. It 
must be remembered that an unfair labor practice 
in most case& must be filed wthin a certain statute 
of limitations. Likewise, it should he rf^membered, 
if you fail to-answerMn unfair labor praclice charge 
before some labor boards within ten days, the * 
board, will deem your failure to answer as being an 
admission that the charge is true. Likewise, the 
time frame withm which to appeal the decision for 
full revfew by the full labor board, "after a hearing 
examiner has made a decision, is usually an ex- 
tremely short time. In Indiana you arc given pnly 
five days after the unit dolcrmination decision i^ 
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received by you in which lo declare your intent to 
ask the full board to review tlie decision. Much 
more time is given for the preparation of tlie tran- 
script, and all you're being asked to do in thost 
five days is to send intone written sen1(^nce to the 
board indicating your desire to have the full board 
review tbe hearing cxaniiiicj^'s dccisioi). However, 
it's ver)' easy to let those five day^ slip by and lose 
tlie right to the full review". 

Keep Your Laws Straight 

One (>f tlie reasons you read the laV is to 
make sure that y^u don't luingle your case by argu-, 
ing the law' of another stale. This sometimes hap- 
pens. The thinking of the advocatc^is colored by 
what has been done in tutlier states, and laws do 
vary enough that they should be read and reread in 
each ease* 



Do try the law if il'a for you. That's very 
simple. It means that if the law is ,in your favor, 
use it and don*t eamplicato the facts. On the other 
hand, try the facts if they are for you. This is gen- 
erally the situation you arc looking at because 
labor law is usually a pretty out and dried sitiia^ 
tion. It's> not hard to find the law thai applies to 
\post cases, \m{ most labor cases, and particularly 
unit detenuination cases, turn upon the specific 
faets. Everybody knows its an unfair labor practice 
to discharge an employee for union activities. It 
is the facts and circunislanccs, statements of peo- 
ple and doeunumts surrounding the discharge of a 
teacher that arc the things that make up the mind 
of the hearing examiner as to whether discrimina- 
tion was on the minds of the school board or their 
agents when the decision to fire the teacher was 
made. The heafing examiner^ after all, cannot read 
tlie school board's mind and ihcrefore can never 
know for/certain if there was discriitiination. 
/ * 

Yoir can't see discrimination. You can ojjly 
find thaU it is there, like electrons, by ihe effect it 
has on Uungs arouud it. Rarely do employers ex- 
press ij/m writing or orally. Actiially the hearing 
exam?ftcrniust look at all the objectives facts and 
from thosethrtcrminc, in a subjective way, what 
the motivalioJi of the board was when it discharged 
this tCJ^her. 



^ Do , prepare ypur am Immediately, This 
means that you don't wait around until the case is 
set for a hearing before you start toipirt together 
the evidence and witnesses you will use in the case* 
First, you may get yourself into rf bind on time, 
nmd it will become necessary tt> ask for a edntinu-^ 
ance. You may or may not get the continuance 
because some hearin^examiners and boards look 
upon them very unfavorably, especially when you 
have had<amplc time to prepare. Secondly, even if 
you get the additional time you request, it will 
not be a great deal of time. You may still have to 
put your case together too hurriedly and not be 
able to give it sufficient thought to make an ade- 
quate, presentation. These arc niegative reasons as- 
to why you should not wait to begin to prepare 
your case. More positive reasons are that by talk- 
ing to the witnesses and gathering the evidence 
early, you will be able to gather the facts more 
clearly before the memories of the witnesses grow 
stale. Moreover^ by early prcpai ation you may be 
able to also obtain an early settlement by talking 
to the other s]de and settlmg the case, thereby 
saving your client the expense, time, and effort of 
an unnecessary unfair labor practice case. 

Points to Consider 

In preparing for the case you should do the 
following: - 

Identify the issue in dispute. Remember, if 
you are the charging party, only the issues charged 
in the complaint will be tryable, and if you arc de- 
fending the ease, you should keep in njind that you 
have-anly to defend yourself agdnsl the charges 
set out in the complaint itself, and not a lot of 
extraneous matter.^ 

However, in the trial of the case, be certain 
that you object if the other sid^ starts to prove aii 
unfair labor practice which was not alleged in the 
.complaint itself. If you do not object to the admis- 
sion of the evidence, the* hearing examiner could 
still find you guilty qf that unfair labor practice, 
even though it was not specifically, stated in the 
complaint. Keep your eye on the ball in doing your 
preparation/- Thc^ball is. the unfair labor practice 
complaint. Tluit is what you must hit. That is wliat 
you must drop in the eorner pocket. 
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' Find ont what happened. Find out evcrylliing 
that happened. Find oal with rc^cSl lo every 
faetual issue; who, \yhat, when, wherq, why and 
How that matter was eompleted. 

Eslal}lisih what your position is. Fpr example, 
in a diseharge ease, your position will generally be, , 
the leaelier did rfot meet the eritcria of profes- 
sional exeellcnec tliat the sehool board ei:>lUbh*shed, 
and therefore, the te^T^ffbr was not granted tenure, 
or his'or her (tontra^t wa^'not renewed. Or^ for ex- 
ample, I have taken the position that laid off em- 
ployees were not rehired beeause an Equal Em-** 
ploy ment Opportunities Commission letter served 
by a government offieial required that the eom- • 
pany l repre.sented inerease its number of minority 
workers; Tli^ two white workers in layx)ff status 
eould not have bedn rehired, regardless of their 
union'aetivities. This is the reason they were passed 
over and not rehired. Not beeause of their union 

aetivities. ^ . ^ 

* 

Locate the evidence that supports your posi- 
tion. This will inelude all the witnesses and' doeu- 
nients that support it. You should mdke a cheek 
list for yourself of the facts which you must prove, 
and set out beside each fact the name of the wit- 
nesses and the documentary evidence which will 
tend to prove that fact. If you make .such a chart -it 
will be invaluable tb you. It may, if it's good 
enough, also be a great aid to the hearfng examiner 
in reviewng the evidence once it has been pre- 
sented to him. You should also put. together a 
second check hst of the facts which the other ^ide 
must prove to make its ease and then anticipate, as 
best you can, which witncsvscs will 'be used by the 
otlier side in order to make its case. In oth^r 
words, you will be anticnpaling how the other' side 
will prove its case, and it will put you in a better 
position for cross-examination and for presentation 
for .your own flircct and rebutfal^cvidcnGC fo refute 
his allegations. In almost every case, where the 
parties have to ask a trial examiner to permit them 
to submit evidence after the hearing, k is because 
they did not. get through the process that we have 
just talked about. ' 

Us^ discovery procedures where they are 
available. In some jurisdictions it is possible to takcv 
the depositions oC^vitne.sses before they go on the 



stand.^fhis is ,the best thing to do with an'adverse 
witness. You can find out what the adverse witness 
will say before he actually ^ts before a hearing 
examiner and makc&*the slatement. It will put you 
in a position to havt; evidence prepared and ready 
which >vill rgfutc;his statements, if be should mdlyc 
them . before -thQi hearing examiner. In a minute' 
we'll talk about cross-examination and I'll discuss 
my feelings about cross-cxainination of witnesses 
who arc lying. ' ) 

If discovery methods are not available to you., 
then get the witnesses in and take statements frqm 
them. Handling of adverse \sritnesses, p/irtifcutarly ' 
tlifi complainant in an unfair labor practice ease, 
is an extremely ticklish situation, so it cannot be; 
done in a Jiigh-handed way. However, there is 
nothing improper about you asking a person to" tell 
you what statements he intends to make at the 
liearing and to talce those statemcatsTronThini in 
an effort to defend yourself against iui uiifair 
labor practice case. This should be done witliH 
assurance to the employee that regardless of what 
lijc says, there will be no reprimand for his testify- 
ing in the trial. Get every possi|)lQ jdocupient and 
statement of adverse, and friendly, wit neSscs. You 
never know how one of these will help you. Keck- 
ing good personnel files helps here. * ' 



^ Do prepare your witnesses for the ordeal that 
they are about to undergo. Prepare fheni promptly 
and immediately, after you learn about the ease, 
so that you can draw from their memories wliilc 
siWl fresh.. Then, later, after you have worked 
their original statement into a list of questions 
that you 'intend to ask them at the trial, go back 
and visit with the witness again and ask him th| 
questions. The first time you talk to hiiii, draw 
from hirti all that he knows; the second time you 
meet with the witnesses, you should be prepared to 
ask him specific questions that you wiU ask him in 
the hearing itself. ' 

Is it proper to interview witnesses? Of course 
it is. It's not proper to tell witnesses to lie or to. 
plant thoughts or facts in their heads. Be careful of 
witnesses who try to please you. Tliey could hurt 
you. Each witness should be made to understand 
that you^ant him to tell the, truth in the best way„ 
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thai he knows how, llc shouhl he made to uiuler- 
staiul Ihcrc is nothing iinpro|)cr ahonl yon asking 
4rhiin what his testimony will he if he is called as a 
witness' ^ 

« 

Tell the iviincas . not to wander from the 
question, l\c is to atiswcr tlie qneslion you ask 
hiin as shortly and as simply as he possibly ean. 

Don't use eavh witness to prove the entire 
atse. Use a witin^ss lo |)rove whal Ik; can testify to 
of his own knowledg(\ 

^ * »• 

Tell the witness not to make assunijftions, 
-If h(^ makes assnniplioi.is^abont Ihings that he does 
not really know ahcrnt, he may lie totally de- 
stroyed on eross-examinalion. 

Tell your witnesses to let youjvorry about 
the litiv anil the briefs.^ Their joh is to state fiwAs 
'not conelnsions. For example, don't put a su|>eriti- 
tcndent or a sehool hoard mend)er on tlic stand 
and ask liiin if a de|)arlnicnf chairman uses inde- 
pendent judgment to hire^ fire and direct the 
activiti(*s of other teaehj^rs. Rather, ask that person 
which teachers wvve ^cd last year, who inlcr- 
viewed thoni, and if ihc depart ment chairman in- 
terviewed them. Ask him to pin down the dates 
that tlu; departnii^ril chairman int(rrviewed them. 
Ask him to tell specifically who was talked to after 
the interview, and so on. Hearing examin(TS are 
not inter^\sled in witnesses usur|>ing their |n)wer lo 
rcacli a conitlusion of law; rather, they are looldng 
for the witness to slate facts that will su|)port a. 
conclusion. ' 

7V// the wiUiess to stop when an objection^is 
made to a question, i\s|>eeiallV if yon are making 
the objection lo a question on^cross examinalion. 

Shoiv the d^)cumenls to the witnesses. Comb 
the document earefull) so that yon and the uitness 
» understand ev(jry part of it. ^- - , * 

Prepare the witnesses for cross-examination. 
After the wiUiess is asked the questions on (lircct, 
ask him^the (jueslions yon U^xpcct ^on cross-exami- 
Nation. Tell him that he may be asked if he dis- 
cussed his testimony with you and if you told him 
what to say. A truthful reply to thai should he 



\ 

tliat you asked him what his tc&timony would be 
and lluit you told him lo tell the JLruth. 

Many of the most stid^y parts of your case 
can best be explained by a well |)reparcd witness 
on cross-examination by the other side. Emphasize 
the iin|)orlanee on cross-examination of not mak- . 
ing assinnptions iJjout things he doesn't know and. 
only answ4iring the question asked without volun- . 
tcering information, unless you have thoroughly 
discussed the answer he will give. It is not impro|)Cr 
for a witntvss to admit that he doesn't know > the 
answer. It's not the superintendent's job to know 
everything that hajq^ens on a' day to d^ay basis in 
a school. V However, Tiis- credibility, as a wtncss is 
dcslfoyed if*he assumes he knows and answers a_ 
question which can be proven wrong. 

V 

Each Avitness should be told tliat Fic is provid- 
ing a |)ieGC of a total »|Heture and that you \vill tie 
it all together in the end. After you have talked 
to till witnesses, seriously consider not using some 
of them. Your presentation will he better if it's' 
shorter. Also you will find that some'peo|)le make 
belter witnesses than .others. Use the best board 
mcm1)er or principal, and eliminalc the bad ones. 

Do evaluate the case with your olient as soon 
as possible after you h^ive all the facts and law. 

, Do know what your authority to settle is. 
Find out what your client ne.cds as a^ininimum 
from the case, just as you establish guidelines in 
bargaining. You never know when or where the op- 
portunity to settle may present itself. It may be at 
a seminar, on a street corner, or during negolia- 
^_4ions, a grievance |)roeedure or an arbitration case. 
Scttlenn^Jit .of labor eases is like settlement in 
negotiations - there is a quid pro (pio. Often the 
.trade-off foi*' settlement is not within the eas(i it- 
self. It may well be.anoth^r case or an item on the 
bargaining table. 

Explore settlement W\W\ the other side as 
soon as ])bssil)le before the claimant and hi&re|)re- 
sentative get too locked hito their |)osition. Pronq)t 
settlement of any disagreement is usually belter. 
Last y(^ar I setth^d a teacher discharge in two hours 
by sinq>ly asking Uie president of the association 
what the teacher fOally wanted. It turned out she 
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« didn't waiil rcihstateiiiont IxM-ausc slic kn(»w slic 
had done a poor job as an instruniriilal music 
teacher. We settled for a hotter of r(*commcnda- 
tion of her as aWocal leaelier ~ a job we really 
felt i^Iic eonhl do. In the j)r()C(\ss the school saved 
thousands of dc^llars in Icjjjal fees. 

Do snhniii a pn'-hoariug brief* A pre-hearing 
brief, setting out your i)()sition backed with the 
law and llie facts you hilend to prove, is leii times 
more eff(*( live than a posl-hcaring brief. It starts 
the hearing examiner thinking your way," and he 
hears the lesliinbi^y and reads the evidence with 
your posilion in mind. Too many people wail until 
tiie evidence is in before iaking a legal position. 
As a result, \\\^, evidence does not fit their theory, 
and the hearing examinc^r hjis already begun to ap- 
proach the ease on the theory of the other side or 
on one of his own. I have had ppst hcaring briefs 
persuade me to decide differently llum 1 planned 
^ as I left the Ijearing, but frankly that happens 
rarely. 

A Brief is Best Brief 

Til Q\ brief shohhl educate the liearing exam- 
iner. Ilein?*Trrl)er, he knows nothing of your ease 
and, even if he does, the reeca"d is a bare sheet of 
paper. 1I(* ean'l rule your way witho^il evidence to 
su|jy>ert his dec'ision. Keep the brief short — it has 
more impaci that way. Tell the hearing examiner 
what you' will prove, so that he recognizes it even 
if your wilness does a poor job of \eK[)laining it. 
Cite eases in your favor, but don'l (^hain cite. A 
liearing examiner who sofTs a litany of eases is a[)t 
. to think you are weak on thfc law. He wants the 
one easc^ that is just like Ibis one. Try to avoid cit- 
ing other jurisdictions. You are usually better off 
basing your case on inter])retation of your statute 
tl\an on a ease from another jurisdiction, unless 
that ease was deeided'on Ihe same stalulory langu- 
age. If there.is damaging cyTdence thai you believe 
is irrelevant, say so in Ihe pre-liearing brief so tliat ^ 
you can kmep it out of .the record altogether; 
rather than to have to argue^in a p'ost-hearing brief 
that it shouldn't be considered. Discuss the reme; 
dy. Vor example, you may jfave given assistance to 
an employee organizalion and ^lonld be ordered 

• ip cease and desist, but that is different than 

• dominating it, with the remedy being that it 
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emniot a[)pear on the ballot or the issuance of la 
c^jrd bargainiiig order in favor of the dlher organi- 
zation. 

Do use an opening and closing statement to 
remind the hearing examiner of your posilion and 
what you hope to prove. If you are defending, it is 
almost always better to ask to delay your opei/iing 
sjatcment until you start your ease. 

At the hearing, don't be litigous and argumen- 
tative. The hearing examiner is going to decide the 
case on the evidence, not on arguineiiK You tanH 
help youi^elfj but you could hurt yourself on^ a 
plose ease\ . 

Do be firm and try your own case, Hy tliis t 
mean, don't apologize for what your ehent did ^ 
even if it could have been better. I have scCn a 
hearing examiner, who w^as an ex-NLllH trial judge, 
say he thought the board's evaluation criteria were 
poor. He said so strongly in his decision, but he 
also ruled in the board's fwor because there was no 
prooiF of discrimination for protected activities. 
Likewise, present facts to support your contention 
and don't worry about the other side's case. 

I once won an NLRB ease where we were 
charged with taking Unilateral action on a negd- 
Vtiabje item. Not once Mid we eVr use the word 
^'unilateral," but rather we designed the wlfole easc-^ 
jto. prove that' the mrUter was negotiated at tlie 
; I able and dropp^^d as aarade^bff. If we had tried to . 
prove eireinnstances justifying a unilatcraJ change, 
and we coidd have taken that tack, we would . prqb- 
ably liaveloj?t. 

Do expect your witnesses to become con- 
fused. If that happen^, sini])ly tell the hearing'ex- 
aminer that the wtness is not saying wliat he told 
you pre>iously and the jvitness will usually under- 
stand what he is doing. * o 

. Do be prepared to-use alternate, uiethods of 
proof in ease your witness.is'confuscdT or you are 
not pcrmilled to introduce 'evidence as you 
planned. Here the check list of proofe, with witr- 
nesses and "documents next to each proofs i^ an 
invaluable aid. * - . ^ 



Lfpn't put your case in a cross-exatninaiion. 
This is one of tlib most coriiiiion mistakc^^^rtatle by 
advocalcs% If you question an adverse witness on all 
the points he made he will merely reiterate and 
strengthen what he lias- already said, I l^ve seen 
council prevent irrelevant evidence on direct ex- 
amination hy projjerly objecting to it and then 
/open tlie door for it on cross-examination by ask- 
J ing a question about it. Reniember, you can object 
/ to a witness, moving outside the relevant issues on 
direct, but you can't do it if you asked the ques- 
tions. If a witness is lying you are better off prov- 
ing it with your witnesses than to expect that he 
will admit it. Chances are he'll take himself off the 
^lOok by explaining his inconsislent testimony. If 
he is inconsistent, say so jn yoiir closing argument 
when he no longer can exj)lain the inconsistency 
away. " " 

Don't ask a (pieslion on cross-exabiinatipn 
Unless you know and can i)rovc the answer by 
other evidence. Curiosjty rs hard io control, but be- * 
fore you satisfy your curiosity be sure you want to 
live with the answer you nuiy get. Don't argue with 
a witJicss. Let i)oor testimony fajl of its own 
weight and tear il apart in your cloising statement 
or post-hearing brief. Anybody t^a" make a witness 
uncomfortable but doing so usually only brings 
sympathy to him. "If you get a smart alee witness 
on eross-exaniiuation^ swallow your ego and let 
him destroy hiuiSelf.Ijissurc you, he will. 

Don't hide evidenc(^ or i(;/7«es.ses.<^^^east, 
don't give the appearance of doing so. Tms doesn't 
mean you have to introduce adverse documents. 
You simply come prepared to acknowledge their 
existence and explain why they are not relevant. * 
For example, if you Ifide a good evaUiatiou of a 
teacher who was disehargiul for other reasons yOu 
simply lend wefght to an evaluation that is not rele- 
vaiit as far as. you are coneerned. You would be 
bettei; o"ff to admit tliat the teacher's classroom 
performance, ^as measured by evaluations, was 
goojd but that you discharged him for aiiotlu^r 
reason A poor parent teacher relations. Don't 
uude>estinVt<* the other ^ide. Assume they know 
every fact and legal argunrieut,you know.Hic odds 
are that they do. . - . 

Don't reiy entirely on toslimony. yse exhibits 
where they apply. For example, in a discharge case. 



cor^sidcr introducing an exhibit showing the evalua- 
• tion scores of all teachers discharged over the past 
five years, to demonstrate that, tlie eom.plahiant 
ranked lower than most, or introduce an exhibit 
showino; names of union leaders who were granted 
tenure, given speeiid privileges, etc. to demonstrate 
th^t activists arc promoted and treated fairly by 
the board. 

Do rely on noninvolved peoidc as witnesses. 
^ Hoard members and superintendents like to testify 
to explain the actions they took. The most credible 
witness, however, is a principal Or department 
chairman who is not involved in bargaining or per- 
sonnel but has recpmmcnded nonrenewal because 
of a deficiency he believes he secji iu R teacher. On 
unit determinations, tliQ principal's testimony is far 
more valuable in telling what actually occurs than 
the superintendent's understanding of wliat is sup- 
posed to occur. I once refused rcinstalemcnl of a 
teacher in a case where t prdered it for two other 
teachers, primarily because a guidance counselor, 
testifying under subpoena, reluctantly admitted 
that the discharged teacher had poof classroom 
disciphne and that he should not be granted ten- 
ure. 

Do submit proposed findings of fact and con- 
clusions of law. It is a good way to review the faeti 
for the hearing examiner and insure that fiis find- 
ings, if favorable to you, will be well grounded so 
that they will not be revfsrsed on board or judicial 
review. 

I haven't discussed factfinding here because 
that is an altogether different animal. Gcnerally 
speaking y.ou>hould Consider factfinding and issue 
arbitrations as extensions of the collective bargain- 
ing process. This means that the neutral will niost- 
Jikely be attempting to reach a result that he be- 
lieves the parties themselves would tmd sliould 
reach if th«y were banpgainiug in good faith. This is 
particularly true in advisory factfinding, liinding 
arbitratio n, on the other hand, probably is ap- 
proached by neutrals as a situation in which equity 
slwttld be done. This must bc.conlrajifed with the 
.narrow4)r approach, to unfair labor practices and 
unit determinations wlifcrc narrow h^gal issues nuist 
be ruled upon. 

ttt 
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The Influence of 

'^Goldfish BowV^ Bargaining 

in Education 



r . ^ ■ • .. . 

By Dr* Donald R» Magi-uder 

Assume that yuu are entering eolleetive bargaining >vith your 
teaehers' union for the first time^under a state law reeently adopted 
by your legislature. You are representing ,sehool marijigement. Al- 
though tlie Jaw petniits you to meet in exeeutive session \Wth your 
sehool board to diseuss union proposals, eounterproposals, or tlie 
various limits to whieh you may go, the aetual table negotiations 
must be open to members of the publie anJjthe new.sjnedia. Aware- 
ness of tWs provision of the law- has influeneed you to hold the first 
» negotiations session in a loigh sehc^l auditd|rium, A>^th the table set 
on the stage. 

As you gather your team about yoU and walk onto the stage, 
you arc flabbergasted! Approximately onie-half of the auditorium is 
filled with teaeher union members'. News in d television eainera 
lights have been placed around the table on tlie stage. Newspaper and 
television reporters elamor at you for eopies of the counter-dcmiinds. 
that you intend to present in return. Members of th^ audience also 
request copies of. thesq materials, reminding you all the while of the 
publie documents law and "their right" to obtain a copy. 

As you begin the process c^f collective bargaining, the teacher 
unioiK rcprcscnlalivc maizes an' opening statement. The audience 
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cheeas! Yoiraiieni|)f to make your oi)cinng statc- 
niciiL Your rcniark.s arc drowned in "catcalls'' 
from a loiuNt!i)ooing'' scclion, expcrfly led by an 
individual liolding up cue cards. 

* ^ . ' -jj » 

Think lliat this scene is far-felehed? Not al- 
all! It is being repealed more and niore around the 
country as collective bargaining gains momentum 
in the public sector. Doors to the inner sanctum of 
public officialdom are coining off at an ever in- 
creasing rate, ostensibly as a reaction to the {)eo- 
ples' "right to know" and to witness tlve decision- 
making proecjsscs that Avill affect them. The culmi- 
nation of ibis effort has taken place in the state of 
Florida, where the pc^ople had aJrqady gained the 
strongest ''sunshine law" in tlie nation. It seemed 
natural^ tlu^n,, for the legislature of Florida to re- 
quire ihal all collective bargaining sessions^ in the 
public sector take place in the "sunshiiie," ^nd to 
permit the operation of the "public documents" 
law, which requires documents placed by repre- 
sentatives of school boards- on the bargaining table 
lo be made public. 

Now that the public employees collective bar- 
gaining law has been iiii*cffect in Florida for over a 
ycar,/it is possible to examine the experiences that 
have taken place, the attitudes of the parties bar- 
gaining under tlie rcstrirti<jtns of iliis innovation, 
and, at least superfieijilly, to examine the ^effect 
that bargaining in the sunshine haa had upon col- 

5' 



Icotivc bargaining con ti aets in education 



The People's ''Right to Knoiv'\ The move- 
ment to involve more active citizen participation in 
the nation's public schools is an orgahized move- 
ment, spearheaded by the National Committee for 
Citizens in Education — A "Commdn Cause" for 
education. Pierce;* writing in "Pifblic Testimony on 
Public Schools," a publication of the National 
Committee for Citizens in Education (NCCE), re- 
poried that "Eventually, the process of negotia- 
tions should be expanded to include parents and 
students, as well as teachers and managers."! He 
stated further that "for collective bargaining to 
serve the public interest, the public must have 
some control over the outcome of the bargaining 
process." Pierce added that citizens cannot influ- 
ence the results of the bar^jaining process in the 
market,' so the public shoukl exhibit their control 



by directly participating in the collective bargain- 
ing that is taking 'place. He argued that, in ebiitrast 
with the |)rivate sector, the public must be 6,ontent 
\vith the decisions of management^ and lal)or — 
•they do not have t}ic ehwie^ of buying el.sewhere. 
The question is* asked: "How can negotiators be 
accountable to the public when the public is ex- 
cluded froin participation, and no records of the 
negotiations arie availablc?"2 



In a letter 16 the media, then governor, of New 
York, Nelson liockefcller states: "The [)ublic has a 
right to know the full details of agreements 
reached with public employee groups. More often 
than not, these agreements involve large sums of 
public -funds. 'At the same time every effort sl^onld 
be made to avoid rnlerference with the collcMive 
"n^^gotiating process."^. * \\ 



,^ These comments are but two examples of 

many that summarize the school of thought advo- 
cating the public's "right to know" with respect 
^ to public sector collective \)argaining. 



Th^ Effects of "Qoldfhh BoivV Bargaining 
in Florida, As was stated earlier, the P!d)lie Em- 
ployees Collective BargaiVing Aet» atlopted by the 
Florida legislature in 1974^ required tlW all public 
sector collective bargaining in the slate take place 
in open sessions. The q\\\y crack in the feunshine 
law permits the chief executive, the superintendent 
and his negotiator to meet in executive session tt) 
discuss the collective bargaining parainetoi-s, stra- 
tegy and other matters with the school board. The 
actual collective bargaining table sessions, however, 
must be conducted in public. ^ * 

The Florida School Boards Association has 
reeeptly^. conducted a study of "goldfish bowl" 
bargaining and its effect on collective bargaining 
in education — particularly from the viewpoint of 
^management. The study was based upon question- 
naires sent to school board mendjcrs, superinten- 
dents, chief negotiators for management, school 
board attorneys and othcFsT Representatives of the 
teacher unions were eonfaeted; and the resulting 
collective bargaining contracts were reviewed. 
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Tha Board Says , * ^ 

School Board Members. Florida has 349 
school board niembcrs. Nearly one-third of Ihem, 
or -^10 J , responded to the question: "As a sehool 
board membjer do you prefer that eoHeetiye bar- : 
gaining inv61vhig the publie seetor he performed in 
open sessions?" Sixty eight responded in the af- 
firmative — 33 in the negative. With pespect to the 
"question: Have you experieneed diffieulties with 
collective bargaining as a result of the requirement 
for "sunshine bargaining'*, 29 board members, 
answered in tlie affirmative; and 70 answered in 
the negative. Those responding in the affirmative 
offered the following reasons for their views: 

"Sinee we are ecmecrned, at the table, WUh 
the publie 's sehools, children, and taxes, it bVV 
eomes imperative that the pubiia know the de- \ 
mahds of the Union on these resources." 



"Publie bargaining is not eoinparable to pri- 
vate seetor bargaining. Any money spe?iVrepresentfe 
taxpayer's funds, and they are entitled to a bloAv 
by bloWp deseription W the proeess. the threat of 
publieity tempers demands.*' 

"I prefer to keep the negotiations proeess 
open because it's easier to reveal the ridieufous 
position of the union." * ^ 

"I feel bargaining in the su^ishine is benefidal 
as it gives the public the opportutiity to attend 
meetings and get the true pieture of both sides." 

"I prefer the sunshine in this area beeause the 
•ITA- ctnd others are aware of reqiuvsts and faets. 
Prior to this, the union said anVtliing in the press 
to their advantage and" most of the time not true. 
Sunshine deters this behavior.", ^ 

"1 believe that the taxpayers sliou|d be ii3^ 
. volved to a eertain degree in the colleetivc hargirin- 
ing process." . : r 

"Sunshine is on tlie side of administration, 
not labor." 

"From eoinmcnls and phone calls that I have 
reeeived from -the general publie, they Jiave favored 



the .board's pd&ition in collbetiw. bargaining. To 
keep it'^iii the Wen will keep the publie better 
inf6i4he(L oip wh\t we are already providing the 



teaeh'ers." 



Board't members' views with rcspeet to the 



press:. 



"With open bargaining, \I have found that 
press eoverage ean bq a mana^e^nent admantage." 

"Small districts benefit -by /^sunshine bar- 
gaining,'' The impact of community opinion 
very effective." . ^ / V 

"If bargaining: Ts closed, one side Can tell the 
press whatever tliey want and probably get it pub- 
lished," - \ 



"It is my feeling that^the press deliberately 
. attempts to Create eontroversy which , is upsetting 
" to the Yeiims." - \ 

Comments^y board member^who ^^ferred' 
bar«mning in executive sessions? . ^4;; 



"I feel that 6pen meetings restrict dialogue 
because there is no way to * take hack' any state- 
ment made and then puhlished by\the rtredia re- 
garding a portion," \ \ " 

"True \g)S>tiations do not norm\y take' 
place. ^The proeess takes twice as long. Einployces 
use sunshine bargaining as. a forum to getVil petty 
items in print." 

. . ' ^ .-' • ■ ♦> 

"We: need priv^icy on both sides. Adverse 
news releases, statements without facts, and no 
real feel for Florida's financial setup render ][kiblie 
aid useless." " \ . , 

"It (sunshine "bargainingX inhibited the possi- 
bility of compromise. Both si^cs were less wiling 
to comproi^ise in fr&vt pf tluf press." 

\ "Mmiy teachers attended meetings - bocWg 
and hissing ~ creating disturbances ~ and very fcV, 
if any, other of the public attended.'*' - 
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AVUh rcs|)(*rl lo Uk* vicu^, of tlu» oleclcd 
sclioofl officials, the school l)oard members, Ijg 
greater than a two to oiic majority, **}];ol(lfisli 
boxyl" l)argainin{^ is approved and fecpmmcndod. 

The Superintendents Comment 

With resiHM't to llic state orgahiza^l-ion of local 
education in Florida, the ciHiiily system is utili/ed. 
There' are 07 school dislriels {ind 67 ec^intics in 
that stale. Fifly of thef su|)^rinl(*n(lcnls are eleitted 
by the Voters of the district^ and 17 arp a|)pointed 
hy the tecal school board. 

* ■ ■ 

'riie coll(S<.'live bargaining law in Florida places 
the responsibilily for condifcling negotiations 
S(iiKirely.^<Tpoii the snperinlendent or his designee. 
Further, upon reaching agreement, the superintend 
dent is required to sign the agreemeiit and |)rcsent 
it to the school bc^rd for iheir approval. 



Of fhc 67 suj)crintcndenls,. 42 res|)onded in 
the present study. In answer lo Ihe queslion: Asa 
ijupcrintcndenl do you prefer that collective bar; 
gaining involving the publi(; sector be performed in 
open sessions, 27 answered *'yes" and 15 answered 

'■- Thirty of the superinhMidc'nls indicated that 
they had e\|KTieneed no (hfficully with open bar- 
gaining, while 12 slated lhal they had experienced 
some difficujlties with the situation. 

Cp|i{inei)ls by the superinlcndcnls: '*Whcn 
one c(xhsiders the riglil to The public to come and 
'Jiear/liow the bargaining is conducted, this case 
|)ryj)id)ly outweighs the fact that bargaining is 
rot)ably a bit more effective in secret. 

'*'Ope. advantage ;is that the. bargaining unit 
cannot use ihc press to gain pid^lic su pj)ort for 
their posilion because the press now hears both 
sides of the issiic.'' ► 

/ **If the |)ublic has a right- it) information on 
personnel a|)pointments, budgets, curriculum dcci- 
•sions, pro|)OS(;d sithool conslruclion sites iuTqgard 
to" public education, surely ihey have a right to 
decisions relating to collcctiyc bargaining/' 



**0|)en 1/argaining helps ibc third, public 
interest, to have a bearing on negolialions/' 

And on the other hand .... 

**Only U^chers have attended our bargaining 
sessions, and they have not always been euurte- 
Ous.'^ 

VToo mucli |)^ajnng to the |)ress a!ulA>r audi- 
ence." . ^ * 

Ik ■ 

''Generates too much news copy prior to 
agrccmti'nt; encourages maintenance of |uiblic. 
image; keeps union sw|)porlers worked up for the 
duration of the bargaining and prolongs the |)ro- 
ecss." . * 

**I found the unipr) to be hostile when a group 
^vas watching; the larger the grouf), the more hosti- 
lity." ' • • , 

**Weiind4l almost im|)ossi])le to reaeir final 
agreement with a roomfub of on-lookcafs and 
media." ^ ; ; ' 

*Thc glare of publicity tends to harden hues 
which can be compromised only with difficulty.'' 

In our original hypdllK\sis, it was beli(*vcd that 
the su|)eriiitendeuts would prefer to \Ui\v burpain- 
ing in the shade. The results provc^d that the hy|)o- 
thesis was really not (yi accurate one tlial ovi*tall, 
as a group, they |)rcfcrred jjargainilfg in the o|)en'. 

The Chief Negotiator^ Say 

Ih the conduct of the study, the chief negotia- 
tors of the school districts were sent a fairl)' com- 
prchensiyc questionnaire rcgiu*ding collective bar- 
gaining in the sunshine. Since these persons had 
been dosimatcd as the "front line forces" in jm- 
plcmcntjng the eolleclive bargaining; legislalKin, it 
was our intention to gain as much from their ex- 
■pericAce as possible. The eommunicalion with the 
chief negotiators requested information on the 
following items: . ' ' 

"With res|)ect to managcrnciU's portion m^ 
ncgoUatixins, 1.) What do you think arc^ the 
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adv«intnges of iKirjijninini; in the siiiishuio?** 2.) 
What wore thc^diKiidvanlaj^cK? 3,) What were the 
advantages for the |in|)loyee organi/ation? Disad- 
vantages? 4.) Do^ou lidieve th^t bar«;aiiving in the 
8Uiy lino 'should be eontirnied in the law? 5^.) State 
the average number of persons in observation iit 
your negotiating sessions? And, finally, 6.) Were 
representatives of tlic press present? 



Forty-one responses were reeeived. This num- 

* ber represented 08% of the sehool di^trirts in eol- 
Icetivc biirgaining last spring. The results were as 
follows: Twenty-tlifee negotiators believed that the 
law should be changed to perfnit bargaining in the 
shade. Fourteen believed that Bargaining should be 
conducted in th^; open, and four of the negotiators* 
didnU want to eomrnent until they talked to the 

' superintendent or sehool board. 

" ♦ . 

Most rcpr4;scntativc of the negotiators who 
believed that bargaining should be conducted in 
private was Fred B. Lifton, a Chicago attorney en- 
gaged by one of the districts, -Lifton stated that 
"My theories, adverse lo open negotiations^ were 
borne out by actual experience. The prime evil 
was not the posturing to the press^ allhough there 
was some of that, norluireasonable emotionid out- 
bursts ot difficulties with supplying materials to 
the press. It was simply ihe faci tliat having to dteal 
in the open makes eomproi|iise and change of 
position by the parties exlrc mely difficult. I tbi»k 
that this is significantly more qf a problem for the 
union at the tablq than for management, but in 

* this instance, the union's problem becomes man- 
agement's problem." 

The negotiators in Florida, being familiar 
with the sunshine law in other areas for several 
years, concurred with hifton'svicwsliUt not to thd 
degEce anticipated by our hypothesis. A fljajority 
of,br 57%. pf, them believed that bargainmg should 
^>^takc place jn the ''shade.'^ Thirty five percent pre- 
' ferrcd that bargaining rcmfiin in the open, and 
' eight percent expressed no preference. 

In spcidving of the disadvantages to mTanage- 
mcnt of open bargaining, the negotiatorg reported 
bargaining in the sunshine: 



i. Tends to polarize posftions. 



^.Participants '*p'»'y'' ''h> press. 

3. School district weaknesses arc painted 
out to the press. Managenfent is 
placed in a public defensive; position. 

4. Unions use the sessions to garner thc^ 
support ot their niembctship: ' 

5. Union audiences apply pressure to the 
management team. 

6. It is. difficult to Qpenly express and 
discuss options and illternatives. 

7. Where there arc rival U^acher unions 
the minority union uses the sessions ^ 
in a critical way to disparage the ''in'* 
union and management, 

8. Tlie process is more time consujning. 

9. Bargaining in llie open emphasi/.c8^ 
adversary relations. 

' f* . , * „ * 

The negotiators who favored ''goldfish bowP' 
bargaining indicate^ the -^following advantages to 
managements ' . 

1. Public opinioif^^c^ generally opposed 
/' to union demands. 

2, Ridiculous teacher union demands 
were fully revealed to the |)id)lic. 

3, The union was h\ss inclined to make 
misleading or untrue statemtjnts. 

4, The teachei' union was placed in a de- 
fensive position. 

5. The public was keenly aware of the 
negotiations process through atten- 
dance or through ^the news media. 

6. Less abusive language was used. 

The Public and the News Media 

An issue of much interest was 'r:^ how active 
was the pwblic in participating in the negotiation 
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*S(*ssioiis? Aiid^ liOw active were the ^i^w^ int dia in 
reporting the process of negotiations? ^ 

Although the national committee tor riti/ens 
in education purports that school gov%rnanee is in 
trouble; that piihlie he^yifig^ ofe needed; that lay^ 
control has erjtidcd; and that the people hav e dc 
nianded a change; it was very apparent thirt tJ)c- 
citizens of Florida were not interested^in getting 
involved with open hargiAiiug sessions. 

\ With respect to. the participation of the pi|b- 
lie, apparently, very few witnessed the negotia- 
tions. The puhlie^s active participation, through at- 
tendance at the sessions, was typified by the com- 
ment: **I was somewhat dislrcsspd to see almost 
total a|iathy on^ the part of the public in regard to 
collective^bargainiii^.'' 

Another: '*Out of the 21 sessions at tlic table, 
only five sessions wcre^held when observprs were in 
attendance." Most of the negotiators reported only 
one to three persoiis present at a few of their ses- 
sions, and these persons were leachcr union mem- 
bers. 

• ■ « ^ , * ■ • * 

** ■ • • 
One can conclude, from tlic reports of thie 

negotiators, that members of the public, or par- 
ents, or "taxpayers'' had better things to do than' 
to atteiul. collective bargaining sessions. Perhaps 
they relied upon the^ media to attend and report 
on ^thc progress of. ihe^ process. Perhaps, since it 
was the first year of formal collective bargaining, 
th^^ public Av^as not motivat(*d, sufficiently, to at- ' 
tend the meetiiigs^Onc thing was certain, however; 
the citizen was in no hurry to join the participants 
at the collcctivcjjargaining t<iblc. , 

With the news media; however, it was a dif- 
ferent story. 

A majority, or 15, of the negotiators reported 
that the hews media attended the collective bar- 
gaining sessions oniin "occasionar^ basis. In- ques- 
tioning the negotiators, it was determined that 
when the process first started it received- much at- 
tention Jrom the media. As the sessions continued, 
however, and the "novelty'' wore off, the mcnibcrs^ 
of the press became conspicuous by their ab^nce. 
It soon becam^ appareiU, in most situations, that. 



since the bargtiiners had settled down to the dis- ^ 
cussion of deitiands, countcr-deinands, wording 
changes, and hours conccntratioii upon leave pol- 
icies, transfer policies, or other mundane working 
conditions, that, for the most part, news was not 
being created. 

There were exceptions, however. Nine of the 
school distrietH reported that members of the news 
mcflia attCtiided every collective bargaining meeting 
that was held. These districts created nqws! The 
districts creating this attention wctc spjit between 
the ' large, metropolitan school districts, with 
sophisUdated news coverage teams, -and small 
school districts who were .entering the colfcctivc 
bargaining process with much reluctance. * 

Here are some of the pertinent comments; 

^The press attempted to be fair^mnd itxipartiaK 
However, because they did not always understand 
procedures and terms used in bargaining, state- ^ 
ments were taken out of context which tended to 
polarize the parties.^' 

"As the sessions 'diverted their attention to 
mbney items and were drawing to a close, the 
press was ever present." . ' . . 

. "Thcfe were occasions when the press did^ot 
. cover entire sessions." - • , , 

"Only one reporter consi.sfreijitly covered the 
' scssion^rom beginning to end. This reporter's 
coverage of our session was most accurate." 

Ten of/ the districts reported that none of 
their coIlcpiv(^' bargaining s^sssions were evicr at- 
tended b/ any reprcscrttative of the news media,' 
and Q.mf district |cporled only one visit by the 
media/The districts reporting no media coverage 
wer^l small rural districts in which the collective 
barj^ining process, was not sought by either-party, 
^ but became a fait accompli through state law. 

' Teacher Unions ^ 

There arc two major teacher unions or asso- 
ciations in Florida — the Florida Education Asso- 
ciation - United (FEA United) arjd the Florida 



Teachiii}; Profrssioii (llj*)- 'I^^r .NKA-l nit(Ml is 
a,ffilial(MlVitli llw^ AiiuTicui FnlcTalion of Teacli^ 
ers (AKL CIO), and (hv 4TP is affillulrd with llio 
Nalioiral Kduralion Associalioii. Diirin*; [he roiirsr 
of lliis study, bo^li unioii.^ w(tc coiilachMl with ro- 
sped to **goldfisli howl" harj^airlin;:. TIio offic^ial 
posiUon of bolli tinioiis was lljc same - ihvy were 
not jiroparod to n^rrf^' any rocoinnu lulalions lo llio 
8laU^ lrgislaliiH|((jn year's cxpcricnccJ II had 

hectvaiilu ipalod earlier lhal lhe uiiioiis yvould rr- 
qucsl a cliaiijjr in llir law so lhal Iiarj^aining could 
he condgcl<'J i" privalr. Alhcrl Sliankrr, presidonl 
of the . Anirrican Fcdcralion of Tcaclirrs/.at an 
FKA-lhiitrd convtMiliou lu ld as rrc^MlIy as Marcli 
26, 1976, in Orlando, staled quite plaiidy that lie 
did iu)t licliwo incaninj^ful collertivo hargaiiiing 
could lake place in pnI)He. Thta reason for his posi- 
tion hceauie quite obvious wlien tlie comments of 
negotiators for management were reviewed. Merc 
arc some sample statements: 

*Tlie employees demands were so self-cciit- 
crcd that the general |)uhlie was really turned-off." 

*Tlie uni(m's ahsurd demands were opened to 
the puhlie - their real purposes wcvv exposed." 

'•The leaeliers had to keep their demands 
reasonahle." 

'The puhlie heeanie aware of Ulie leaehcrsi 
poor eomprehension of sehopi /inaueing, lack of 
♦.cqiu em f(n^ ^ • . 



"Thi- union was eonsislently performing arid 
^putting on an act for the eonsliluents." 

"Offani/.ations were at a ^disadvantage lo 
openly diseus^i Q\ae(ly what it >vouI(l lid<e to 
achieve a satisfactory settlement foi\ Hie employee 

' , 'Ml (harg:fining in the sunshine) kepi the as- 
sociation frunrmoving quickly on some issues that 
Ihcy^fell were unimportant. They had to do some 
more talking." 

Comments ohlained privately from leaders 
of the two teacher unions iridiealcd that they 
would much prefer to bargain in (executive session^ 



With the historical slr(»nglh of the news media in 
' ohttiining and supporting govcriiineiil in the sun- 
shine, however, and with the legislature's ohvious 
/•eluelatiee lo depart from this principle, for what- 
ever reasons, both unions adopted a *1iands-off" 
policx. 

Summ ary and KceouimtMulalions 

The "Colleclive Bargaining in a Goldfish 
liowP' study began with eerl^*un assumptions: 

Assumi)lion No. 7. School board ineinbcn-s 
favor retention of the law requiring collective 
bargaijiing/sinec all other board activities must be 
conducted in the '^sunshine," 

This assumption was correct since approxi- 
mately 68% of the school board members rc". 
sponded positively this query. Approximately 
70% of the school board members indicated that, 
they eueouiit^rcd no difficulties 4n bargaining in 
the sun&hine. 

Assumption No. 2. School supcTiiilendents 
would favor collective bargatning in prjvale sessions 
as a nornial Vcaetioii but, in Florida, would have an 
even higher perccnlage for |)rivatc bargaining be- 
cause they werQ named in the law as the person 
responsible for bargaining. This as.sumption ^vas 
not supported by evidence. Twenty-seven of 42 
supCTinlriidenls indicated that they preferred 
. "goldfish bowl" bargaining to executive session 
" bargrtinhig. Thirty of the 42 supcrrntcmlents indi- 
cated lhal they had encountered no difficulties 
in open bargaining. 

AssumiHion No. 3. Chief negotiators pre- 
ferred colleclive bargaining to take plac(! out of 
the sunshine. This assumption was proven correct 
since 23 negotiators out of 41 indicated that tlie^^ 
preferrccHhc law lo 1?^ changed to pcriivil bargain- 
ing in the shade. It was significant, however, that 
the inajcnity of the negotiators indicaling prefer- 
ence for private sessions was a slight majority. 

Assutnplion No. The public would not 
participate lo any significant degree^ through at- 
tendance, at the bargiwniiig sessions. This a.ssumj)- 
lion was predicated on past evidciu e of apal!>y 
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among vnkT-., uUcncl.iiMM al hc:hc;i)! hoard nucl^? 
ings, citi/iMi iiivolvcnicnl on rilizeirs advisory corn- 
nutt(M*s and oilier uusianccs, this assnifiplion was 
corr(M':l. 

As^inmjplion No, 5. Thr news media would 
take peal inhTcsi in iillcrnlinji; and rc*porling on 
ihv (M)llrc*li\(» hargaitnn;^ s(\ssioiKs.Mo?;i of iUc ne<:o- 
tiator^ r(*|)orling on ihi^ (|tirslian, finccai of them, 
in(hcal(Ml tiitil llic news rruMlia allrrnlcd Ihr collec- 
tive haifiaininj; mc^elinf^s on an "oeeasionaP' hasis. 
Nine ue^oliafors n»|)()rled media represOntalives 
preseni at CveTV se.sHon, Ten ncf^ulialons re|)orled 
dial no nrws media represenialives were ever 
jire»sent at Iheir .sessions. 

. 

Assumption ISf)> 6. 1*eaeher uniolis |jfeferrod 
eoI!eeli\e har^aininj: lo lake phiee out of llie sun- 
shim*. This asMnnplioti lias m)t materializcMl as fael. 
. AUhou^h lh(» tcNieher nnions may |)rivalely prefer 
to bar«i^,iin pri\ately, lliey are no( indicating such a 
(h'sin* pnhliely. HoMi of the majo^ leacher unions 
hav(? fiiken ati official *1iands-bff" position on this 
([nestion. 

The eonclnsions (hat nnist he arrived at are: 
|)ast praedees of |)nhlic oi'fieials (>|)era(ing in ihe 
pnhiie f^^r niany y(*ars,^s recpiiretf hy law, have 
permilled an easy Iransilion to workable coLlee- 
live !)ar;rinning in a "gohirish I)owl". The recpiire- 
meni thai financial hooks and records arc -all to 
Jm» made available lo llu* public, nnclcT a slrict 
"public doc umenis law/* has added U) ihe case of 
transition fo sunshine bargaining. In Fforida ihe 
pnblicV bu.sinc*ss has been o|)(MI to llic public for 
a long lim(\ 

I{oconimcnd(iiions: As a rhsult of !he study of 
eolh*e!iv(* bargaining in a ''goldfish howP', sugges- 
tions and eonunenls n^ceived from school board 
members, superintcndenls, elifef negodators, union 
leaders arut olhers, a nujdification of the sunshine 
law in biJrgaining'^ccms in order to thc^follo^ying 
extent: ' " . 



Negolialors in tlic^ public scetoi^ should be 
required toi continue bargaining in the .siinshinc; 
however, if an impasse is rca(!hed or if mediators or 
arbiliuUors^ an? culled ui, tlie law should . be 
anuunled (o permit the* parties to meet privaldy 
for a p(*riod of linu% such as ten or 20 days, to 
allc'mpt [o break the log jam that is holiling up 
progresii. Once the (lifferenecs are iron.ed out, 
how(^ver, ihe parties should be rccjnircd.to meet 
publicly ; once again above! all, the gove rning body's 
consideralion of the. final contrael .shonid take 
place at a public Jic^aring at which representatives 
of the i)ublic .should have the. opportunity to make 
their thoughts, with respect lo the contract, 
- known. For it is the public, finally, that will pay, 
and it is ^fie contract that will materially affect 
their childrcn*s education. \^ 

There is no question iliat "^bargaining, in a 
"goldfish bowP' in^n^)its cornpronuse^' lengthens 
the bafgairung proec.^s time-wi.se, is nuire expen- 
sive, cremates cantrov<*r.sy, arul fosters additional 
unnecessary adversary reflations. The results of this 
study iiuhcatc!, liowevcT^ that even with iill of these 
disadvantages, sehoobboard men\l)ers, snperinlen' 
dents, the publi(^- news medki, and, al leant on (lie 
surface, teacher unions,'' believe that "goldfish 
bowl? collacHve bargaining shouhrbe retained. 
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What Can Mediators 
Rationally Expect of 
Management Negotiators 

* ■ ■ 

By W. D. Heisel i 

This subject poses a serious risk — a risk of reeitiiig all of the 
human virtues. Yes, a ineciiator expects those — honosly, op(*nncss, 
frankness, truth,^f{iir dealing. Bui you know this; furlher, Kwon't 
insult you by suggesting that any of you have less than a brightly-' 
shincd halo.^ ' J ^ , 

Rather than waste your time on the obvious, I would prefer to 
' bring out a few points iind discuss them briefly from the mediator's 
view. This approach will also leave tiine for dialogue, which I am sure 
will be more valuable than one-way communication. 

Does Mediation Represent Failure? One question to be ad- 
dressed at the start is the negotiator's attitude toward mediation. 
Does the call- for inediation represent Jaihire of the negotiators? 

^ ... . , 

The presumption of the collective bargaining prdcess is that two 

parties can sit down at the table and hammer out their differenees. 
Implicit in this assujnption is the roncei)t of rational decision- mak- 
ing. .Each negotiator prepares himself well in advance and marshals 
faci« and figures which he lays upon the other party. Presumably 
these data are suppose4^to influence the o^her party into agreement 
or 'ai ^least into making concessions which can be accepted by the 
parly offering the facts. 

W. D. llciscl is llu» director of ihv histilule of Govorn mental Research, 
Univcri^ity of •Cincinnati (Ohio) and an e\'^[>eriencc(l mediator. This paper was 
presented at tlic Animal Convention of the AEN in New Orleans, April 2, 1976. 

•* ■ r 
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or al loasl into iiuikin*; concessions which can he 
accepted by the \)i\viy offering the fads. 

if rationalily prevailed al ihe table, I wonld 
have lo say tlial Ihe call for inedialion rcpn^senled 
* fitthn-c — a faihuT IcTcornnnnneah* ihesc data to 
^ the o|)posite parly wilh adequale analysis and ap- 
plication to the \s}\n\ eircunislances. If decision- 
making were >pnr(^ly rational, both parties wonld 
inevitably reach IIh;' sanfe coru hision on the same 
""set of facts. 



But who says tK»J'g*iining is a fully rational 
process? Maniigeinenl nnist take into acconnl that 
the luiion is oflen guided by events that can be 
described as anything but rational. Management's 
.negotiator musi, for'example, be aware of internal 
union political factors which influence the union 
course of action. Those chosen as the union nego- 
tiating team may well be a reflection of these 
political considerations and may in turn influehcc 
management strategy. In one situation in which I 
was involved, for example, the teachers' chief 
spokesman was a senior employee with enough 
union clout to be able to put his own personal in- 
terests above those t>f^ the iriajority. You iifc all 
aware of similar situations. Ratronality then goes 
-out. the window; all the data in the -world won't, 
get him to agree to anything that is not in his 
self-interest. ^ , 

« 

Who's Beinj; Irrational 

I do not want to imply that the union has a 
monopoly on'irraJ.ionalily. Recently, for example, 
one school superintendent acknowledged to tl^c 
mediator that he had been bc^iten by the union 
hist year, and by golly, he was^going to "win" 
this yt^ar. Pity his poor negotiator! 



Iteturning, then, to the major p(0nt ~ when 
the bargaining becomes confused with, emotional 
or other irrational considerations, comnuiniea- 
tions will likely suffer. When this occurs, the call' 
to the mediator is not an acknowlcMlgcmcnt of 
failure. It^ is simply a recognition that a contann- 
iialiiig influence — irratioiiidity has entered what 
is supposed to be a rational process. 



Comnnmieation is the role that mediators 
iihould b<:st be abh^ to pcirform. This is the |)riniai%y 
reason for their existence. The mediator fciclshe is 
snec(vssful if he keeps the t)arties talking to 
other. ' * 



1 elaborate on this issue of faihtre simply to 
emphasi/.e the m.'cd to call th(* m(*(lialpr early 
enough in the bargaining process, before either or 
both parties have painted themselves into their 
respective corncus. Mediation is oftcMi a face-saving 
device, but the mediator is no niiracU^ workcn*. 
Hopefully, he can be called to scene b(!f(Me 
either l)arty hasting in too deeply.- 

Vinally, support for what I have outlined can 
be fmnid in the Nationid Labor Rctlatjons Act 
governing private sector laLor relations. One sec- 
tion reqnires*nolification to thelAuleral Mediation 
and Conciliation Service of any bargaining situa- 
tion not resolved l)y 30 days before contract ex- 
•piration. This permits the Semec to begin monitor- 
im the situation and to offer its services if need be. 
They don't want to wait past the point of no re- 
turn. 

There Are Essential Requirements 

Good faith bargaining: The prineipid postiu'c 
that the mediator expects of mauagemen^t negotia- 
tors (and of union negotiators, for that matter) is 
good faith at the table. Each of yon knows the 
legal definition of good faith bargaining, and each 
of you has his own interpretation of what ''good 
faith" means* Qinitling the usual nuitation of the 
human virtues, las I promised earlier, I would like 
to emphasize a fcw points which 1 regard as fmnla- 
mental to. good faitliTln relation lo^-mcdialion. 

1. Openness: When a mediator is called in, lie 
will watit to know if the parties have been frank 
with eacli other. Have they presented their aigu-' 
mcnts fully? I don't mean that they necessarily 
have made their filial concession; in some instances 
it is better to let the mediator suggest it, parli- 
*cularly if there is a chance i( will be rejected. I 
refer particuktily to your factual pntM^nlation, to 
your reasons. for your position. Kach J^ide should at 
least! und(*rstand each other. 
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2. Authority to vommit: (ioxjd laiUi bai|;aiii- 
ing requires thai the iiogolialor ho aulhorizod to 

i coiiiniit his principal, at h^asl up U) a .^pocifiod posi- 
tion. When the iK^golialor can'l conic tx) a>5^Hv 
mcnly there is no bargaining, 
.w 

3. Acccptducv of hav^ainiu'^ as a means of 
decisiofi'tnakini:;, iVriraps most inrijorlant, under- 
lying good faith bargaining mujfl b^e aco^milnuud 
to the bargaining process itself. I^^inn not suggesting 
that uianagenient must be pro nnion. I ain suggest- 
ing that anti-union feelings will be Iransmilled, 
either verbally or nouverbally, and the level of 
hostility increas(;d accordingly. Negotiators should 
be willing to accept ^the process as a way of deci- 
sion-making. Yon may not consider it the l)cst^ 
way^ but it is the wiiy ehosfcn. Don't knock it. You 
ip^<;ht otherwise be unemployed. 

The anti-union, or anti-bargaiuLng, attitude is 
6Tten the root cause of refusals io bargain or to 
bargain in good faith. In states \ntb laws mandat- 
ing biirgaining, cliarges iijay be brought before the 
appropriate regidating commi.ssion. In states with- 
out statutory guidcHucs, the resTdt elm range from 
poor staff morale to strike. One time, 1 was called 
in as-a«neutral in a dispute between a teacher asso- 
ciation and a school boar(Kvvhi( h responded to the 
submi^^sicfus of the teacher demands with the flat 
statement ^'wc doii't have, any money so there is 
no use talking." This in spite of an existing con- 
tract prescribing a re opening dale and impasse 
resolution procedures. In addition, the statement 
proved false; they had adequate fuiuls for a reason- 
able increase. But the board did not accept the 
bargaining eonce|.>t and did not understahd its 
values as well as they understo(jfl its implications. 
N\eedless to say, this board did npl have prdfes- 
sipnal representation. 

Access to Principals: I have previously incn- 
tioned ilxc need for the negofuil^>r to have suffi- 
cient authority. Hut I recognize that this authority 
is brdinarily limited by top management or the 
board of cducaMon itself. In the ideal world, the 
negotiator should be in clo(|te cornnnnneation with 
his top manage^nent and .sliould be able to get 
managenuMit to periodically adjust its position in 
accordaiicc with the rcalilies of the situation. 



lowever, it is no stat(^ secret that the ideal 
docs itot always match reality. (Jenerally, I find 
negotiators more understanding than their pnnei- 
pals, primarily because they uiulerstand 'the^pro- 
c(^ss. While the mediator should not Ih^ve to con- 
tact top management, 1 have had occasions when 
this was the only way to Obtain movement. Man- 
agement's negotiator was limited iniiis powers of 
persuasion by his sujjordinate relationship to the 
.superintendent. The negotiator f(mnd it useful to 
have the mediator, as an outsider, \nterccde to get 
authority to move» ' v 

I am not sure all mediators would consider 
it witliia theii- role to deai with t(ip managers who 
do not appear at the bargaining table. Personally, 
I havc^no objection if I feel the negotiator has<;x- 
haust(j!^liis power to move the administrator. In a 
sense, I am doing some of the negotiator's work. 
My role is to seek a settlement and if talking wHh a 
school superintendent helps to p^o(Jiuce it, I- am 
air for it. 



* On the other hand, I would-hate to see this 
statement interpreted as an open iuvilation to 
abuse. When a mediator meets with top adminis- 
tration to get the negotiator naorc authority, tUere 
is an implicit assumption, he is advocVling a man- 
agement concession. Admittedly this is Hot a typi- 
cal mediation posture. It should be rcserV^d only 
for those cases - hopefully rare - when be senses 
that. managementV position h more emotional 
than rational. 



^ . Perhaps an example would illuWate th^ type 
of case i have in mind. One set of\ negotiations 
went\into mediation with one of the\)rincipal is- 
sues being, the. length , of the school day. The ad- 
ministration ^^^s stuck on a position On hours 
which had .the\ effect of keeping the teachers in 
the school buildings after all students had left. 
The negotiator kinted the ability to modify this 
stance in order ^o close, on oilier issues, but the 
superinten(ient was adamant. The mediator's in- 
tercession in this type of case helped. ^On the 
othef hand, I would hate to ask a school board to 
increase its economic package, , unless a most 
unusuiJ factor was-involvcd. ' 
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Consideration of McJialor's Proposals: One 
thing that all mediators cxffcqt is serious coiisideritw * 
tion of any proposals tlicy put forward, whcllier 
privately or to both parties simultaneously. 1 do 
\noi mean you must agree but simply tliat you give 
\serious consideration. The typieal cirpumstances of 
, mediation justify tliis suggestion. Why is the media- 
tor present, in tlie first plaee? Me was called in be- 
cause one or both parties felt that negotiations had 
reached an intp.asse or were about to. In short, 
somebody thinks negotiations are in trouble. (I ' 
will acknowledge that unions arc more likely than 
managements to arrive at this conclusion. Never- 
theless, the call for mediation indicates the union 
perception of trouble.) 

A Mediator's Worth 

. • ■ " ■ V* i 

When a mediator comes into the pi^cture^ 
then, he is supposed to bring three primary attri- • 
butes: (1)- objectivity, (2) communications skills, 
and (3) ideas for consideration. When he assesses 
the situation and puts forth a proposal, it is either 
worthy of consideration, if not adoption, or, you 
should get a new mediator. 



Here again we get back to rationality. Are the 
parties reaching to real conditions^and the facts of 
life or to some bias against anything which lessens 
their chance to "win while the union loses? No 
mediator worth his salt is going to suggest a posi- 
tion he docs not believe in. Yet some managements 
view anything .but a complete advocacy of their 
position as a sellout to the union. 



In some cases this arises because some mana- 
gers, usually not the professional negotiators, do 
not know how the mediator works. When the 
mediator meets with management, he may sound 
as if he is advocating the union position. He wants 
to be sure you understand and consider it. But t 
keep in mind that when he meets with the union^ 
committee, he may sound to them as if he is advo- 
cating the managcmT^nt position. He does the same 
thing to them as he docs to you. My plea, then, is 
simply for consideration of whatever his compro- 1 
mise proposal is. Reject it if necessary, but con-| 
sider it. ' 



Trust: This lc::ds to another expectation of 
the mediator, trust- in his neutrality. Without trust, 
he is useless. A good mediator d(*ser\'es this trust 
. and will not violatc it. Without it, hc.fcannot expect 
the fraiik stafccmeni^of fin^J positions on key issues 
which is necessary to a settlement. The mcdii^tor 
mu^lcnow the bottom linie for'both parffies. He 
knows it is useless to suggest a solution either party 
cannot huy. To do so is s}mply 'unrealistic. He 
needs to know an acceptable position you may be 
unwilling to putyon the table yourself, for fear of 
Tcjection. If you yourself put a truly final position 
before the union and it is rejected, you have no 
place to go. If you have the mediator feel out the 
union and put it* out for you, you will know 

• whether or. not it is safe to ptoceed^ — . . 

He can thus "steal'' your proposal as his, not 
to become a hero but, simply to accomplish the ob- 
jective you had. in bringing Iiim in — getting a set- 
tlement. But you have to level with, him to do it. 

• ^ What Not To Expect of a Mediator: Thus far 
I iiavc discussed what a mediator expects of a nego- 
tiator, on either side. I have emphasized the need 
for good, faith bargaining, for open communica- 
tion, for trust in the mediator - 311 things you 
know but perhaps now* see from a different per- 
spective. ' 

* In closnig, I would like to reverse my posture 
thus far and talk about what not to expect^f the 
mediator. Don't expect him to pull off mu-acles. 

I'f he can't persuade you to go beyond your 
bottom hue, don't expect him to be able to^get a 
union tg go beyond its bottom line. If you can't 
sell an adamant position, chances are he can't, 
either. If both parties are emotional rather than 
rational, his efforts to bring rationality into the 
process are likely to be doomed to failure. 

The role of the mediator is to try to produce 
agreement. To some, this sounds like compromise 
and often is. It is rare to find negotiations where 
all of the *'right" is on one side. If the miracle you 
expect is for the mediator to pull the Union to a 
management viewpoint j_you arc likely to be dis- 
appointed. 

ttt 
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Effective Evidence and ' 
Presentation for Influencing a 
Factfinder or A rbitrator 



By Arnold M\ Zack- 

V- . / ■ ^ ' ■ " . , 

I must confess that fronts^ time to time in my career, I rave 

found it difficult to restrain myself when one of the parlies has 
failc^l to challenge luisupporled assertions of the other side or blown 
vahc by inadequate prior investigation and preparation. yVlthougli I 
must admit tJiat I have never been an advocate for labor manage- 
ment and ^though I feel strongly that it is iiq}; the respcTnsibility of 
the neutral id bolster the preseutation of4hc under rcpresenltul par- 
ty, I do feel the temptation to ask that final question that will 
destroy a witness' ercdibilily or ask hoW the parties liAd dealt with 
the problem in dispute prior to the filing of the instant grievance. 

I should point out thai m^^ Comments are not directed to help- 
ing, school boards to "put it to''^ the association or the union in nego- 
tiations, because I do not vie,w the impasse process as being exempli- 
fied by the Tliurber cartoon captioned "Toueh.^%where the a^Vords- 
mairs epee has cleanly cut through his opponents nerck. Rather, I 
view the process as one of mutual probk^^ri solving/ rnNja(*iTvriding, 
then, the role of the, neutral is much more than^l^rcfiiidYng of fact; 
it is, rating, aclut^vement of mutual aceoninijKtation to a given set of 
demands And position^ of tlie.i)arlies, with the long term objective of 
perpetuating the marital relationship between them. 



Arnold M. Zack is an attorin^y and arbitrator in Massachusotls. This article 
was presented at the Annual Convention of the AEN in New Orleans, April 2, 
1976. \ 



In pricvaiirc* arbilralioii, riir role is to inlrrj 
prol or 4ij)ply llio |)arli('s' agnvrirt'iil in li;:lit 0/ 
a ciirmil fad silnalioii wjiicli was uii( (>iil('ni[)laly(l 
al llic liiuc of iu*<i;(>lialioii8. I« for one, fdcl lha^/l^ 
thouf^li |)iishiiiji; ihc (>|)|)osilioii lo surrbiuJor un 
bcii(l(*(l kiiccs may r(*sult in a scnst* of trinrnpli, 
for [\\\r. wirniing parly thai cxiiilaralion is top oflrn 

~- transitory and, inrlccd, inayjw(dl conic <!lfr'ok lo 
haunt yon (in s[)a(l(\s if 1 may scramhic soine Juclu- 
pli(M>) when the (Economic or |)()lili(\il ])cnVKilum 
-s>vinj;s to provide the other .si(](* w^tli Jrari.-ilorv 
pow(T. hr(.}eerf even oii the short run, the sen>{* (\[ 
injustice, which is the residue of having "soaked it 

^lo t'hem'\ ru)t only rais(\s tlu* auh^ for scttlemcMit 
of tli(*J sid)S(upu'nt n(^g()tiations, it i{ho makes for a. 
disruptive and an(aji;ornstie relationship for tin* re- 
mainder of the life of the jneseiit agfccmenl. 

My objective! as factfinder or gri<*vaacc arbi- 
trator is lo use the process to seek what evid(*ncc is 
re(juir(u| for resolving a particular .dispute. I "trust 
lliat, tc/o, is the inl(Mit of the parti(*s ifi prcseuluig 
^ ' M * ir<* vid(Mice lo me. The (blearer tlu^ exposition of 
fact, fh(! more likely it will be [)ersi[iasiye^ not only 
IoHIk! n(Mitral but to the oth(!r,sid(* as Well., 

This leads nic^ then, to a ConsidcTalion of 
wlial tin* parties, yon or your ojjposition, can do t() 
most (*ff<*etivrly' d<*veio|) and [>re,seut (Tidenei* to 
favorably itifluencc the factfinder or arbilri^i'or. 

Let me take tlie liberty of dealing With lh(^ 
two procedures separately, b(u*aus(! the standards 
and obj(M*tives of the two artTdirnTCuT. 

W hen ^Fac I fi nding 

Jf, as I just suggesl<Ml, the equitable resolution 
of a C()riteiet impasse is stimulated by cnliirhhMi- 
menf rather than obstruclional or bccjouding 
tactics, then perha[)S the most im|K)r(ant meatus of 
<iojivincing the neutral, as well as ])erhaps the other 
' party, is to ichi(^ve agreement on the facts. 

"People c)in not disagree on facts; they ean 
only be ignorant of them!'' 1 liav^ seen many ini- 
♦pass(\s focusing on misnnderstandings or refusals of 
the |)arlies to n^veal informalioli which could 
quite easily be confirmed by indopendcnt investi- 
gation., In one hearing the parties argued for hour^ 



over tlnnr ctiffcring calculations of the cost of the 
associaliofi's propositi. \^ 

■■' ' ^ • \ »^ . ''*\ 

- On tbe other hand, I have ham in hearings 
where there was apeemcrit not (ndy on the cost of 
air(dements of the positions of both parties but 
also on several [)Ossibl<! positions belwec^n. In 
anotlnn* case, the parti(*s actually spent three hours 

Liirguing over the ruunb(T,,of lcacli(TS"iTrth*e sysl(Mn, * 
and wlien the board b(datfedly explained that they 
had included teachers on. sabbatical, tlu! association 
recogniz(*a that they were in accord on the eost^ 
estimates/ that their previous suspicions were un- 
founded/, and that tlu! board had not been pulHug 
a fast ojie. Out of this i*ccognition came a sudden 
swc(*p o^rust, and a settJcmcnt followed wnlhin 

* mTnulcs. • 



Trus4 Each. Oilier ' 

There is no reason, that I can determirKi, 
other than orneriutiss or imorancxv that kc^ens the 
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parlies from jointly developing factual data. Trutlf 
>w^ill out. Nothing is achieved by the, employer (!are- 
fully 's(dcct|yg ten cities for a wag(^ coni|)arison: 
while ilu^ association, in equal secrecy, selects im 
otluMS, particularly when each side challengers the 
accuracy pf the data ilself. 

" ilow ,much more useful it would be to have'' 
th(^ parti(\s agree, |)rior to thc hearingvon th(^ lowns\ 
ttrey will be using and getting ihelrue figures for 
cacli. Even better; perhaps they (!an agree on one 
or nionv a|)pro])rial(». iniivcrscs for examination, 
x.g., lo\vns of like si/c, contiguous towns, or towns 
within an agreed upon radius. Su(di nnitual ^•icli\ ily 
pLOl only provides an additional o|)])ortunity Tor 
nuT-ling together, but it may als^jprovide necessaiy 
enlighlcnnf\cnj;-as to the relative position of the 
town in ([Ucstion and will at least provide the neu- 
; tral with one or more standards of comparison for 
" making his judgment. 

. Similarly in dealing with an argument basejl^ 
on ability to |)ay, mutual prehearing examination 
of the budget or of expenditures during Mie previ- 
ous years saves time and conflict at the hearing and 
reduces the susl)iei6n of the other side that r(\'idily 
available funds are cleverly hidchni. It may, perhaps 
sufficiently, explain the prohleuis facing the 



llie eniployci^* so as lo bring uljoiil acc<;plauCe of ^ 
arguments and consequent selllcment. 

Sueh mutuality of data presentation does riot 
mean thaJ. agrecmcHt an[scllliimcnt or even on the 
data itself is assur^jd, it is mcirfcly urged for use as . 
an undcr-uUliz^jllf^deviee for eliminating unneees- \ 
sary hassling ^yct ascertainable facts which may, \ 
i|fdeed, inspire iiiomcnlum toward settlement. 

\ ' " ' ■ ' 

Our frustrattpn as factfinders, in trying to. 
sort out such conflicts over data, is rnalehii^d by ouf. 
disappointment* bv^r other tactics of the parties. K 
Let me onnmerate sbpie: 



First: Nd^()tiabilily. Why must there be end- • 
less debaters over the qu^^stiun of whether or not a 
subject is negotiable? L certainly res^pccl the rights' 
and in many xBases the validity, of the invocation of ' 
nonnegotiability fop. certain items. But, would not 
it be Icss^ provocative to set forth the nonnegotia- . 
bility poskion and.-then, v;ithout prejudice to that 
position, li.sten off the record to the proposal being 
mjide on the n^crits by the other side? 

Such discussion has a clear eaihartic effect; . 
it> may lead to an undt^rstanding that may be in- 
terniili'/<i<I in some form olbcr lhau inclusion in the 
agreemcnl; in the firial aYi;Jysi&, it ca*n. in any 
eventi also he denied on ils merits. TIk*. adiiit oppo- 
sition is entitled lo better treatment than we re•^ 
eeived as children, when Our own parents, too, ad- 
hered lo Ibe position Ijiat something was not dis- 
enssable. Is not the opposition entitled also lo feel 
some of the resc^ntment and frustration tbat we 
felt as chiblr(^n when Ibe argument yon now make 
was made to you? 

Second: Triparlite iHtnels: Why do (be. parties 
augment tlu^ eosts>nd nuhice the impact, of the 
factfinding process by requiring tripartite factfind- 
ing panels (unless so ordiMcd by statute)? presum- 
ably a fa<*irinder is chosen for his ju(lg/u(mt. Yet, 
if that ju<lgmeut differs al all from that of one of 
the parties' designees on that panel, ibe parties to ' 
the dispute arc deprived of his undilut<id judgment. 
To achieve a supporting vote, the ncnilral is often 
forced to undercut his own judjfment for the sake 
of the second vote necessary to achieves a majority. 



The only benefits, which I can asc'ertain are 
ascribable to' the triparlite prpeedure, are the op- 
^rortunity for a second eluuice at argiunent, which 
is^usually repetitive and noi more convincing than 
the argument presented initially at the lu^aring and 
the opportunity for working out a settlenient. In- 
deed even repetition may be bey6nd the capability 
of some of the wing men I have had to ^vork Avith. 
The other alleged benefit to tlve parties^, working 
on settlement can be accomplished, *perbaf)s even 
more effectively, by the neutral being able to meet 
directly with those possessing the authority to 
settle. ^ 

Third: Unjoined Argafhents\Arc neutrals 
expected to conclude, because arguments raised by 
the other side are not responded to, that they have 
no merit or that thoy will go away? Too often, the 
parties come to the factfinding hejiring armed wth 
a strong affirmative case and totally-ignorc the case 
presented by ^the other side. In factfinding, this 
lay show itself in the ^association's reliance on 
cVmparability wMle the board argues ability to 
.pay:_ ■ ■ ^ : ■ -. . - ^ 

Failure of eitfier parly to meaningfully clial- 
Fcnge tlie other side's posili^on by cross examina- 
lion and rebuttal or eycri attempt to minimize it 
with an assertion of its irrelevance docs uot destroy 
its impact. lii^<M^d, silence ^may bc eonslrued as a 
tacit acknowlcdgmeht of ihchaccuracy of the evi- 
dence* and arguments presented. While si)eakiug of 
ability to pay, I would. like to note that too ofteii 
cmploV.rs seem to paint themselves into an ines- 
eapableVorncr by reliance on the argnnuMit of in- 
ability tmpay, when indeed. they mean nuAvillingt 
iicjss to pay. If th(;y take the inability-lo-pay route, 
their defense, that the funds are lacking, is readily 
shattered by a showng that the comnuuiity does 
have or can readily gain aecefes to the funds neces- 
sary to fund the pri)p.osal. If they take the nnwill- 
\iugucss-lo-pay royte, then a showing of financial 
riches Hoes not of itself terniinate-thc dispute and 
Icaxls insteajj to a determination based u[)on equity 
and; ultimately, acceptability. 

^ • • f 

FdltrUi: Settlement at Hearings. Why must' 
the parties\un the risk of an adverse determination 
if they can settle a dispute on their own mutual 
agreement. It is true that mediation is struelurcd.to 



come Only as llu; pirccdin*^ slop lo I'aclfintliiif^, l)Ut 
it is also true riuit llie pro.s|n*(:l of faclfindin}; oft(Mi 
dflcrs effccliv(; mediation and lliat niodialons are 
not alw^ays tolally rfrectivo. TliiK should not doom 
llio [)artios to . blind adherence .to the preseribcd 
'factfinding vslep. Indeed, fa(^lfin(ling itself isjiot 
finaf and binding, i\m\ the faelfinders themselves 
r>.....mc no^^^ adyerse lo enedmaging, if not tolerant lo, 
\ iTur^cfforls of the |)artics to withdraw a case from 
\ their venue in order to set lie it on their own. In- 
\deod/thc parties may seleel a TRictfirider who mxiy 
\iave the willingness and , the skill to help them in 
their ncgolialiiig efforts by serving in a mediatory 
capacity. • 

Too often, I find the parties feel unnecessarily 
eonslrained in llieir commilincnt to resort tp'faet- 

^ finding: they are reticent and reluctant to suggest 
renewal of direct talks for fear il will he viewed as 
assign of w,e«akness. But, such need not be the ease, 
even^if the oidy aveimcs fo/ reopening negotiations 
arc to state lo tlie other, *'Let's sec if we can get 

^ you off the hook," or to ^uggCsl at ihe hearing an 
e^irlier willingness to settle; this, the neutral can 
goad the parties to work il out on their owk, with 
or williout liis nv'dialory assistam;e. 

The foregoing few suggestions, as. to/ proce- 
dure, won't necessarily guarantee the lolal endorse- 
' ment of . your .vubslantivc position by tlu^' ruiulral, 
but ihe^y may help, to reduce the Qonflict belwecn 
the |)arlics in ihe factfinding process. 

PointSi for Effective Ar l^itrxition 

Although some of the suggestions arc equally 
appli('able to grievance arbil ration, there, are a 
number of ofher suggestions in that subject area, 
which are also, worthy of mention, to iin|)rovc the ' 
effectiveness of the parties' presentation. Let's^ 
look at some: \ . , , " 

v ; ■ ■ : .. 'N ■ 

First: lliwdUng Arbilrabilily' Mna the Merits 
at the Same llcariiif!^, Tliere are occasionally cases 
' in which tlui employer, and less often the dissocia- 
tion, eontenfl that a ease is not i)roperly before the 
arbitrator. The isjiue. is one which is not covertYj by 
the eolle^lTv'e bargaining agreement; tlie appeal to 
arl)itration was not brought in timely fashion; or 
the case had, in fact, already been settled. 



While the partiei> are assembled, it nicikoii 
s(Mise for them to first present their argiuneh^s on 
the arbitrability (picstion and, then reserving their 
rights thereon^ proceed to present their e<ises on 
tlu; merits. Everyone is t^hcre; the facts on the 
merits arc usually necessary for considcralhon of" 
th(! arbitrabriity issue; and the delay and bo3t of a 
second hearing can be avoid(:d ijy proceeding to 
th(; merits at once. The arbitrator \v\\[ decide the 
arbitrability issue first; Jf he holds the case arbi- 
trable^, he has wfiat he needs \o dispose of the Cfise 
on its merits. If it is not arbiV^^hle, the merits is- 
sue is not reached or decided. 

Second: Agreement the hsae. /Vllliough 
it is true that the arbitrator is h.oi^nd by the agreed 
u[)6n issue (and indeed also true that, a parly may 
win or lose a case by the way in which an issue is 
framed), the fact remains thc^ the |)arties do waste 
considerable amounts of time in. endeavoring to 
prejudge the case in dispute by so nar-rowly defin- 
ing the issue as to preclude the oilier party from 
any chance that it might prevail. This may be 
worth a , try,- but in tlie long it hardly induces the 
kind of goodwill and mutuality that one has a rrght 
to expect and enjoy in the collective bargaiiu'ng 
relationship. 

If you are unsueeessful in your efft)rt to get 
the other side t^o agree to a one-sided presentation 
of th^ issue, why i|iol recognize lhat the only agiec- 
able issue is one which is broad enough to permit 
sufficient brcadlh to effectively argue both cases? 
If the other smc insists on a* warped statement of 
tho issue, it m serves you or your client lo per- 
pcluate the hoslility f^V more eo>sll^ hours of fruit-* I 
less debate. Be assured, the neutral you had snfKiei- 
ent faith in, to select in the first ploec, will also 
have sufficient judgtnent to focii^'* on, the true |s- 
sue between the parties. Either specifically give 
him authority to frame the issue as he sees it or, 
at the very least, |)ropose the issue as being: *'What; 
shall be the disposition of tlie particular grievance 
in dispute." ^ 

Third: Slipulation on Exhibits arid FacJ^s. 
yVs noted earlier, agreement on undisputed facts is 
a valuable time saver and, if do^ic early enough, 
often ;a eonvincer of the other side. The parties 
should be encouraged to seek agreement on the 
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exiiiljils to be jjilrodiJccMl, as well as the facts oT 
the case, it* ihcy arc- not in dispute. U may be* 
inoincutarily gralifying to spring luvw evidence at 
the bearin^j;, but ibc* jiid)ihalor niay (•\(:hj(lc it if it 
'was \\o\ presented at ibe cuirlier sl(^i)S of tlie gric^v- 
ance procedure or al Ihe/mininunii ina)^.pernnl an 
. adjornnnienl of llie liearing until tbe surprisc^d 
parly lias an opportunity to prepan^ a response 
lb(!relo. lint if. llierc is agn^enient on tbe faels, 
ibcn^ is anotber bcnefil to be gained. It sbbiihl b(\ 
possible to forego tbe luiaring entirely and present 
tlie stipniation of lb(* facts and ibe briefs contain- 
" ing tbe argimicnls ot tbe parlies diriu tly to tbe ar- 
bitrator b\'*^nail. Tins l'i[)proaeb is fasler, cbeaper, 
and fr(!e of tbe pressures of meeting a beariiig (b-ad- 
line, since* tbe parlies can work bnl ibcir own sub- 
mission scliedub;. ' 

Fourth: Restrain Your Ohjcctions^^ Arbilra- 
• lion is not a court of hiw; y6l^are nol dealing wilb 
a jury of ''I3*jell\ fislv and true," as oncvof niy law 
profes<(>Ts once ca]le(t ibem, and ibe arbitrator; 
your selected arbitrator is well able lo distingiiisb 
liearsay, imr^iaterial or irrelevant (ni(b:ncc, parob* 
cvidrMiee, best cvi(l(Miee and ibc'likci Wbile an ob- 
jection raised to c;rll tbe ncutrnrs allention lo sifcb 
qneslicifiable pr(*senlalions» ccrlaiidy serves bis best 
inleresis (ubile sbowing your client yon are on 
your [()c>), grating renewal of (*\ces^iv(i ol)jec[ions 
can only antagonize ibc op[)osi(ion and ]jcrbai)s 
ibe nru|raras wcll.wVrbilration is nol a court (jf 
biw, and it is to our mulual advanlage JLo prevent it 
from at jiif^ ing 1b(v rigi(i|ly and excessive resort lo 
legaliMu and- delay. llKd\bave so bampcred . lb(^ 
acbie\enienl of rapid justice in ourconrls. Tbe ar- 
Jiilralor is' cx-i)erieru cd in sifting ibroiigb wlial is 
adnii->ible ami Is readily able to igncuc* wbaUis not. 

Fifth: \d ffi'><^*j^/^y I)cvrloj> Your Evidchtcc 
■ arid Ansfitnrnl.'^. Too oflen, one or bolb of tbe par- 
ties is caugbl unpi^c^piircd by lb(M'vid(Miev [)r(""enl(*d 
by Ibe otber si(bi. Tberc is nn >nbsiilnt(' for a(b!- 
(piale and early pic^paralion. I'ind llui fads, double 
ebeek ibe'ni, trace tbe ne'gjOliMling bislory oi' tjic 
pro\i-ion in di>pnl(\ trace, tbe practice'^ of ihr par- 
4ics in living wi^b ibe di>pule(rcbuise under ibis 
and precb^ccssof agre(wneuts, select' t1ie most 
knowledgeable \vitne.-s(*s; and avoid repetition ami 
cumulative prcseiilalions. Abo\e atl, do a dry run 
of llic case witb your bcsl people role playing 



the opposition, ,1^ test ibe quality of your prescn- 
lalion. j-i ^ ^ u ' 

' Sixth: m Prepared to Aj^guorXour Ciusc Otd- 
/j.'Tbere is too great tllcndcijc)' for tb(^ parlies m 
rely on wit ten post bearing -briefs. Tbese drraouK 
• tbe lime n(H;(iSsary to decide tbe ea^c^; lliey increase 
M.be cost of tlic pro(^:.sS; and they eOinlribute to tbe 
likelibood tbat tbe n(aitral will posl[)onc bis.bom(\ 
work until ibcy are rendered. Yon ib(Mi ar<^ runrnn"g\ 
tbc/risk tbat bis determination' wHI be made atlbc 
bottom ^ valley of bis memory furve. yVltboii^li it 
places a beavier" burden upon ibe ^MK^J^csmen t.5> be 
expected lo argue 'ibe case orafly^W) doing is\lie 
only way tbe parties have of makirlg^siirc that t^ie 
henlral luis the fuU understiinding of tb(*ir positk>(i 
and demand, at a time when be can ask questions 
about their* argiirricnts. ,^ 

-Rcliaijee solely on post heiirin^ briefs rims llie 
risk of tlibse arguments being unjoined >- passing 
like trains in tb6 night. Orid arginnenl at the close 
of the liearifig, on the other haml, assfires that each 
side kno>vs of and h\js an ■opj)ortunity to respond 
to tbe olbcr-s arguuii^Mt. ^^ost wnporlnntly, the/ar- 
bitraior has a chance to ask furtlu r (pieslions as to 
pi-eviousty gb)s;5ed over (^videne(^ and as to tb(^ ar-^ 
gumenls raised by Ibe parties 1bems(^lves, Post 
bearing luicfs may fKi\\c tbi^ir pbtcc, .as do Iran- 
scripts in parlieularly conv{^licat(Ml Ca^^es, b}it they 
should nol lie used as a crntch'in shirking responsi- 
bilily ;io .full) prcseul one's cast^al ihc heaiiug or 
^Ho CHlice anyone, inclu(ling'tlie»arl»ilralor, to catcli 
rin ('iniier plane home*. ^ / - - ' 

.^ScvcnUi: Plcadinir in ihv ylllrrnativvs Is Nol* 
an-Aihriission of (kiilt^ There is it tendency, on the 
part of bolb parties, to present oidynhe strongest 
cases, due lo fear that arguing in the allcrnatiye 
IS a sign of weaknttss jn ihe origimd [)Osilion. In- 
;dee(i ; tins strong posturing d.oe^ not n(*c(*ssaril\ 
.d(*Mer the arbitrator from ordering a lesser resnJl^if 
he deems it appropriale. Yot, loo often, the; |Kir- 
tics forego the Jpporlunily for dcsirajjlc leverage 
-over lhe settlement by neglectii^t;; lo artieulalc a 
' fatt l)aek position. . 

Tims ill Iho (r;isc> oi a disclirirj^c. for ii.i.<ul)or(li- 
iKitioii, an altcriiativc, aigwmeiUv ''<'Vfii if rcinstalc- 
niciil is. ordered, ■ assignment slinnld be U> a 
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(lilTclmvl sliporvisor/' ini^^lil provnil l!u* likelihood 
of Iho gricvant being rcinslalod I'u -liis foniuT po.si- 
tion. Similarly, % defense of failiin* lo promote 
which pleacU iu the ;iU( Viialive, "lhal if deemed 
(pialifrcd, Ihe gric'vaiU r>e given llie i\c\t available; 
post rather than an imnu'diate as^sijirnnenl/' might 
, avoid eonsid(»r<ible (liMii|>ti(m and make a Tosing 
situaJLioii nnich more palatable^ * . 

The same Iheofy a|)pli<;s to discussion of the 
remedy. Kailiire^of llu% employer I o reveal thai the 
grievanl had snbstantial interim earnings whjh* out 
of work or argument llial the grievanl should n,ol 
be entitled to vacation pay on reinstalemenl be- 



cause of the liming of his4erniinalion run>«.thc risk 
that liability nia*y be greater llianiieed be.» 



TIk; 7orego}ng cataloging (s farJiom inclusive 
and, for jirint tt\ least, I am. unwilling to reveal any 
further hints, for improving the effectiveness of 
your role ... for to do so 'Uighl itiean you jcpuld 
resolve ;ill your dis|niles oil youi own without 
faclfiiider or arlnt?iUor , , . and if that happened 
who would y,ou call bjii:k, to the sunny south, to 
**give yon hell"? , ; ' 



